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BEFORE:  ALVEY, Chairman, STIVERS and RECHTER, Members.   
 

ALVEY, Chairman.    Commercial Contracting Corporation (“CCC”) appeals from 

the June 10, 2019 Opinion, Award and Order rendered by Hon. Stephanie L. 

Kinney, Administrative Law Judge (“ALJ”).  The ALJ determined Billy Clark, Jr. 

(“Clark”) sustained a work-related low back injury on August 10, 2017 while 

working for CCC at the Corvette plant in Bowling Green, Kentucky.  The ALJ 

awarded temporary total disability (“TTD”) benefits, permanent partial disability 
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(“PPD”) benefits, and medical benefits.  CCC also appeals from the June 28, 2019 

order denying its petition for reconsideration. 

On appeal, CCC argues the ALJ erred in finding Clark sustained a 

work-related injury for which she awarded TTD, PPD and medical benefits. CCC 

argues Dr. James Farrage indicated Clark sustained a work-related injury on 

September 22, 2017 (a date when he was not working for CCC) rather than August 

10, 2017 as alleged in the Form 101.  CCC argues the evidence does not support a 

finding of a work injury occurring on August 10, 2017.  CCC also argues the ALJ 

abused her discretion in determining Clark sustained a compensable work injury on 

August 10, 2017.  We disagree, and affirm. 

Clark filed a Form 101 on January 31, 2018, alleging he injured his 

low back in a lifting incident while working in Bowling Green, Kentucky on August 

10, 2017.  He stated he reported the injury to his supervisors and to the “safety 

nurse”.  At the time of the accident, he was working as a millwright.  The Form 101 

reflects the name of Clark’s employer as Triple C Metal Finishing.  The claim was 

later amended to correctly list CCC as the employer.  CCC filed a Form 111 on 

August 28, 2018 denying the claim.  It disputed the amount of compensation owed.  

It also argued the alleged injury did not arise out Clark’s employment with CCC, and 

he did not provide due and timely notice. 

Clark testified by deposition on October 1, 2018, and at the hearing 

held April 26, 2017.  Clark was born on November 17, 1989, and is a resident of 

Shepherdsville, Kentucky.  He is a high school graduate, and later obtained an 

Associate’s degree, as well as vocational training as a millwright. He is also a 
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certified welder.  He began working as a millwright through the United Brotherhood 

of Carpenters and Joiners of America on August 14, 2015.  He obtained a 

Journeyman certificate on July 14, 2018.  In addition to working as a millwright, 

Clark has worked as a forklift driver, loaded trucks for a grocery supply warehouse, 

and in welding/fabricating.  As a millwright, he hangs steel and works with 

conveyors.  He also testified that performing his work as a millwright requires 

working in awkward positions, climbing ladders and scaffolds, bending, stooping, 

squatting, and working overhead.  Prior to his work injury, Clark worked fifty to 

seventy hours per week. 

On the date of the accident, Clark was working at the Corvette plant 

for CCC on assignment from his union.  He had been assigned to CCC in the past.   

He testified he had never experienced low back pain before August 10, 2017.   On 

that date, he felt a strain or pop, and experienced low back pain while lifting up on a 

beam he was hanging.  He testified he reported the incident to a co-worker.  Later in 

the shift, he reported the incident to the company safety manager, Linda Furer (“Ms. 

Furer”).  He testified Ms. Furer told him to take it easy, go home, get some rest, and 

place ice on his low back.  He continued to work for a few days before seeking 

medical treatment.  Clark also testified he advised two supervisors of the incident. 

Clark first sought medical treatment with Dr. Jagdish Kothari.  Dr. 

Kothari would not initially see Clark because he had no workers’ compensation 

insurance number.  Clark then turned the treatment in on his health insurance so Dr. 

Kothari would treat him.  He testified he still owes over three thousand dollars in co-

pays.  Clark stopped working after he saw Dr. Kothari.  He did not receive any TTD 
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benefits, short-term disability benefits, or unemployment benefits while he was off 

work.  He testified he returned to light duty work as a millwright in March 2018, 

which consisted of welding at the UPS facility.  He continued to work until he 

underwent the surgery in May 2018. 

Clark reported steroid injections did not improve his pain.  He also 

underwent physical therapy, which worsened his condition.  Clark underwent low 

back surgery on May 7, 2018, and returned to light duty in July 2018.  Two weeks 

later, he was released to regular duty.  He testified he avoids lifting greater than fifty 

pounds, and uses mechanical devices to assist with lifting.  Clark currently takes 

over-the-counter Advil for his back discomfort.  Although no specific restrictions 

have been imposed, Clark avoids climbing on steel because his leg occasionally locks 

up.  He also testified that his surgeon, Dr. Thomas Becherer advised he should avoid 

lifting greater than fifty pounds.  Since the accident, he has only worked locally, and 

has not engaged in “traveling” jobs.   

In support of his claim, Clark filed Dr. Kothari’s August 24, 2017 

office note.  Dr. Kothari noted Clark reported he had experienced low back pain for 

two weeks.  Dr. Kothari’s note reflects he saw Clark for sinusitis, depression, 

anxiety, and a migraine headache, in addition to low back pain.  He diagnosed Clark 

with acute sinusitis and acute low back pain.  In the note, Dr. Kothari noted Clark 

denied he had sustained an injury.   

Dr. Farrage evaluated Clark on April 18, 2018.  Dr. Farrage indicated 

that Clark sustained a work injury on September 22, 2017 while lifting materials.   

Clark advised he was employed with a commercial conveyor construction company 
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at the time of the injury.  Dr. Farrage noted Clark reported he experienced low back 

pain into his left leg.   Clark was initially diagnosed with a low back muscle strain.  A 

series of epidural steroid injections and a dose Pak provided no relief.   Dr. Farrage 

diagnosed Clark with an acute disc protrusion resulting in left radicular symptoms 

with complaints of pain, restricted range of motion, and impaired functional 

capacity.  Dr. Farrage indicated Clark had not reached maximum medical 

improvement (“MMI”) because he needed surgery.  He stated that if Clark did not 

undergo surgery he would assess an 8% impairment rating pursuant to the American 

Medical Association, Guides to the Evaluation of Permanent Impairment, 5th 

Edition (“AMA Guides”).  

In a supplemental report dated December 31, 2018, Dr. Farrage noted 

he had reviewed additional medical records and Dr. Robert Jacob’s report.  Based 

upon this information, he assessed an 11% impairment rating pursuant to the AMA 

Guides.  Dr. Farrage noted Clark had been released to return to work without 

restrictions. 

Clark also filed Dr. Becherer’s June 11, 2018 office note.  Dr. Becherer 

diagnosed Clark with a lumbar herniation with radiculopathy.  He noted Clark’s 

healing had progressed to the point that he could sufficiently resume normal 

activities, including work. 

Dr. Robert Jacob evaluated Clark at CCC’s request on November 14, 

2018.  Clark advised he sustained a work injury on August 10, 2017.  Clark described 

his work duties.  He advised Dr. Jacob that injections provided no relief.  Dr. Jacob 

noted that Dr. Becherer performed a single level discectomy in May 2018 due to 
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Clark’s left leg symptoms.  He noted Clark had returned to work as a millwright.  Dr. 

Jacob diagnosed Clark with a left sided L4-L5 disc herniation with L5 nerve root 

radiculopathy.  He found Clark had reached MMI as of July 10, 2018, and assessed a 

10% impairment rating pursuant to the AMA Guides.  Regarding causation, Dr. 

Jacob stated, “I cannot state that he sustained a harmful change to the human 

organism as a result of his work activities on 08/10/17.” 

The Benefit Review Conference Order and Memorandum, dated 

January 1, 2019, reflects the issues to be determined included injury as defined by the 

Act, causation/work-relatedness, permanent income benefits per KRS 342.730, 

average weekly wage, TTD benefits, wages upon return to work, current wages, 

ability to return to pre-injury work, and unpaid or contested medical expenses. 

In her decision issued June 10, 2019, the ALJ found Clark sustained a 

work-related lumbar injury on August 10, 2017 while working for CCC.  The ALJ 

relied upon Dr. Farrage’s opinions in finding Clark’s injury was work-related despite 

his notation that the injury occurred on September 22, 2017.  The ALJ awarded TTD 

benefits from May 7, 2018 through June 18, 2018, the period that the parties 

stipulated Clark may be entitled to such benefits.  The ALJ awarded PPD benefits 

based upon the 10% impairment rating assessed by Dr. Jacob.  She noted both Drs. 

Jacob and Farrage determined that Clark qualified for an impairment rating based 

upon DRE lumbar category III pursuant to the AMA Guides.  The ALJ also 

awarded medical benefits pursuant to KRS 342.020. 

It its petition for reconsideration, CCC argued the ALJ erred in 

determining Clark sustained a work injury on August 10, 2017.  It noted Dr. Farrage 
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referenced a September 22, 2017 injury, a date when it did not employ Clark, rather 

than August 10, 2017.  CCC also argues there is no medical evidence of the 

occurrence of a work injury on August 10, 2017.  It argued the ALJ’s determination 

that Clark sustained a work injury on August 10, 2017 was an abuse of discretion.  

CCC requested the ALJ dismiss Clark’s claim in its entirety. 

The ALJ issued an order denying CCC’s petition for reconsideration 

on June 28, 2019.  The ALJ noted that in determining Clark sustained a work injury 

on August 10, 2017, she relied upon Dr. Kothari’s treatment note in addition to Dr. 

Farrage’s report.  She relied upon Dr. Kothari’s note of August 24, 2017 indicating 

Clark sustained an acute onset of low back pain two weeks prior.  She noted Dr. 

Kothari diagnosed Clark at that time with acute low back pain.  She noted that 

regardless of the date listed in his report, Dr. Farrage clearly opined Clark’s lumbar 

condition was due to the alleged work injury.  The ALJ noted her findings were also 

consistent with the history Clark provided to Dr. Jacob.  She noted the fact that 

Clark sought treatment with Dr. Kothari two weeks after the date of the injury, with 

pain of two weeks duration, supports his allegation of injury, and highlights that Dr. 

Farrage’s notation of the injury date was clearly a mistake. 

  We initially note that as fact-finder, the ALJ has the sole authority to 

determine the weight, credibility and substance of the evidence.  Square D Co. v. 

Tipton, 862 S.W.2d 308 (Ky. 1993).  Similarly, the ALJ has the discretion to 

determine all reasonable inferences to be drawn from the evidence. Miller v. East 

Kentucky Beverage/Pepsico, Inc., 951 S.W.2d 329 (Ky. 1997); Jackson v. General 

Refractories Co., 581 S.W.2d 10 (Ky. 1979).   
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The ALJ may reject any testimony and believe or disbelieve various 

parts of the evidence, regardless of whether it comes from the same witness or the 

same adversary party’s total proof.  Magic Coal Co. v. Fox, 19 S.W.3d 88 (Ky. 

2000).  Although a party may note evidence supporting a different outcome than that 

reached by an ALJ, such proof is not an adequate basis to reverse on appeal.  

McCloud v. Beth-Elkhorn Corp., 514 S.W.2d 46 (Ky. 1974).  The Board, as an 

appellate tribunal, may not usurp the ALJ’s role as fact-finder by superimposing its 

own appraisals as to the weight and credibility to be afforded the evidence or by 

noting reasonable inferences that otherwise could have been drawn from the record.  

Whittaker v. Rowland, 998 S.W.2d 479, 481 (Ky. 1999).  As long as the ALJ’s ruling 

with regard to an issue is supported by substantial evidence, it may not be disturbed 

on appeal.  Special Fund v. Francis, 708 S.W.2d 641, 643 (Ky. 1986). 

Although Clark did not seek treatment for two weeks after his accident 

and Dr. Farrage indicated the injury date was September 22, 2017, we believe the 

ALJ could reasonably infer the accident occurred at work on August 10, 2017.  We 

note there is no evidence of record supporting a second injury, or that Clark did not 

timely report the injury.  The evidence is unrebutted that Clark experienced low back 

pain while moving a beam into place while working for CCC on August 10, 2017.  

Likewise, there is no testimony in the record disputing Clark’s assertion that he 

timely reported the injury to CCC’s safety director, or his supervisors.  It was 

reasonable for the ALJ to conclude Clark continued to work briefly after the accident 

until the pain forced him to seek treatment with his primary care physician, Dr. 

Kothari.  Dr. Kothari’s report confirms that Clark had experienced low back pain for 
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two weeks, which coincides with his alleged injury date.  We additionally note that 

despite the obvious mistake concerning the onset date, Dr. Farrage clearly 

determined Clark’s injury was work-related.  Based upon the foregoing, and the 

evidence of record, the ALJ’s determinations are hereby affirmed. 

We likewise note CCC alleged the ALJ’s determinations amounted to 

an abuse of discretion.  Abuse of discretion, in relation to the exercise of judicial 

power, is that which “implies arbitrary action or capricious disposition under the 

circumstances, at least an unreasonable and unfair decision.”  Kentucky Nat. Park 

Commission, ex rel. Comm., v. Russell, 301 Ky. 187, 191 S.W.2d 214 (Ky. 1945).  

Bullock v. Goodwill Coal Co., 214 S.W.3d 890, 893 (Ky. 2007).  Our review of the 

ALJ’s decision, and the order on reconsideration, fails to establish that she abused 

her discretion in determining Clark sustained a work-related injury while working for 

CCC on August 10, 2017, which ultimately resulted in the need for surgery.   

  Based upon the foregoing, we determine the ALJ appropriately 

considered the evidence in finding Clark’s condition is compensable.  The ALJ’s 

determination is supported by substantial evidence, and it will not be disturbed. 

  Accordingly, the June 10, 2019 Opinion, Award and Order, and the 

June 28, 2019 order on reconsideration rendered by Hon. Stephanie L. Kinney, 

Administrative Law Judge, are hereby AFFIRMED. 

 ALL CONCUR.  
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