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BEFORE:  ALVEY, Chairman, STIVERS and RECHTER, Members.   
 

ALVEY, Chairman.  This matter comes before the Board upon 

review, and pursuant to the motion to dismiss filed by 

Michael Helvey on July 26, 2016.  Wal-Mart Stores, Inc. 

(“Wal-Mart”) seeks review of a decision rendered April 19, 

2016 by Hon. Jonathan R. Weatherby, Administrative Law 

Judge (“ALJ”).  Wal-Mart also seeks review of the order on 
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petition for reconsideration issued by the ALJ on June 20, 

2016.  It is noted Wal-Mart’s Petition for Reconsideration 

was filed on May 16, 2016. 

 Clearly, the ALJ’s decision rendered April 19, 

2016 was the final order as contemplated by KRS 342.275(2) 

and 803 KAR 25:010 §21(2)(a), which triggers the running of 

the thirty day period to file an appeal.  Considering the 

three-day rule pursuant to 803 KAR 25:010 §21(4)(a)1, the 

last date Wal-Mart could timely file a petition for 

reconsideration was May 6, 2016.  It did not do so until 

May 16, 2016, ten days later.  The late filing of the 

petition for reconsideration by Wal-Mart did not stay the 

thirty day period for filing an appeal which expired on May 

23, 2016.  The actual last date for Wal-Mart to file the 

appeal was May 21, 2016, but since this fell on a Saturday, 

the time was extended to Monday, May 23, 2016.  Wal-Mart 

did not file its notice of appeal until July 18, 2016, 

nearly three months after the ALJ’s decision was rendered.   

 It is well noted that in appeals to the Board, a 

timely notice of appeal is mandatory and jurisdictional.  

See Workers’ Compensation Board v. Siler, 840 S.W.2d 812 

(Ky. 1992), Rainwater v. Jasper & Jasper Mobile Homes, 

Inc., 810 S.W.2d 63 (Ky. App. 1991); Burchell v. Burchell, 

684 S.W.2d 296 (Ky. App. 1984).  Failure to file a timely 
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notice of appeal is a jurisdictional defect which is fatal 

to the appeal.  Rainwater v. Jasper & Jasper Mobile Homes, 

Inc., supra; Burchell v. Burchell, supra; See also City of 

Devondale v. Stallings, 795 S.W.2d 954 (Ky. 1990).   

 KRS 432.281 provides:  

Within fourteen (14) days from the date 
of the award, order, or decision any 
party may file a petition for 
reconsideration of the award, order, or 
decision of the administrative law 
judge. The petition for reconsideration 
shall clearly set out the errors relied 
upon with the reasons and argument for 
reconsideration of the pending award, 
order, or decision.  All other parties 
shall have ten (10) days thereafter to 
file a response to the petition.  The 
administrative law judge shall be 
limited in the review to the correction 
of errors patently appearing upon the 
face of the award, order, or decision 
and shall overrule the petition for 
reconsideration or make any correction 
within ten (10) days after submission.  
 
KRS 342.251(1) provides:  
 
An award or order of the administrative 
law judge as provided in KRS 342.275, 
if petition for reconsideration is not 
filed as provided for in KRS 342.281, 
shall be conclusive and binding as to 
all questions of fact, but either party 
may in accordance with administrative 
regulations promulgated by the 
executive director appeal to the 
Workers' Compensation Board for the 
review of the order or award.  
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 803 KAR 25:010 §21(1) of the administrative 

regulations controlling review of the ALJ decisions by the 

Board further provides:  

 (1) General.  

(a) Pursuant to KRS 342.285(1), 
decisions of administrative law 
judges shall be subject to review 
by the Workers' Compensation Board 
in accordance with the procedures 
set out in this administrative 
regulation.  

 
(2) Time and format of notice of 
appeal.  
 

(a)  Within thirty (30) days of 
the date a final award, order, or 
decision rendered by an 
administrative law judge pursuant 
to KRS 342.275(2) is filed, any 
party aggrieved by that award, 
order, or decision may file a 
notice of appeal to the Workers' 
Compensation Board.  
 
(b)  As used in this section, a 
final award, order or decision 
shall be determined in accordance 
with Civil Rule 54.02(1) and (2).  

  
  The filing of a timely petition for 

reconsideration pursuant to KRS 342.281 stays the 30 day 

time period for the filing of an appeal to the Board.  

However, where the petition is filed more than 14 days 

after the date the original decision was rendered, it has 

no tolling effect.  See Tube Turns Division of Chemetron v. 

Quiggins, 574 S.W.2d 901 (Ky. App. 1978).  In those 
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instances, the 30 day period for filing an appeal runs from 

the date of the original order and not from the date of an 

order ruling on an untimely petition for reconsideration. 

        We note in Kendrick v. Fields, 384 S.W.2d 64 (Ky. 

1964), the Court held the time within which to file a 

petition for review, or appeal, is mandatory, and if not 

complied with, fails to transfer jurisdiction.  We further 

note in Rice v. McCoy, 590 S.W.2d 340 (Ky. App. 1979) in 

dealing with an untimely petition for reconsideration, the 

Court held the time for filing was mandatory, “and thus a 

showing of good cause offered no relief from its 

provision.”  The requirement regarding a notice of appeal 

to this Board is no different.  803 KAR 25:010 § 21(2)(a) 

clearly sets forth an appeal must be filed within thirty 

days (subject to the three day addition currently allowed 

for service).  This provision is mandatory.  In Workers’ 

Compensation Board v. Lloyd Siler, 840 S.W.2d 812, 813 (Ky. 

1992), the Court stated, “filing of the Notice of Appeal 

within the prescribed time frame is still considered 

mandatory, and failure to do so is fatal to the action.” 

(citations omitted).  In this instance, because the Notice 

of Appeal was not timely filed, the appeal must be 

dismissed.   
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 Accordingly, Wal-Mart’s appeal was not timely 

filed, and the Board is without jurisdiction to rule on the 

merits of its arguments.  The fact the ALJ ruled on the 

petition for reconsideration in an order issued June 20, 

2016, or that Wal-Mart filed its notice of appeal within 30 

days of that order, does not resurrect the Board’s 

jurisdiction over this matter.   

 Therefore, IT IS HEREBY ORDERED AND ADJUDGED the 

motion filed by Respondent, Michael Helvey, is GRANTED, and 

the appeal seeking review of the opinion rendered April 19, 

2016, and order on the petition for reconsideration issued 

June 20, 2016 by Hon. Jonathan R. Weatherby, Administrative 

Law Judge, is hereby DISMISSED.   

  ALL CONCUR. 

      
   __________________________________ 
   MICHAEL W. ALVEY, CHAIRMAN  
   WORKERS' COMPENSATION BOARD  
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