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STIVERS, Member.  The Uninsured Employers’ Fund (“UEF”) 

seeks review of the June 23, 2014, Opinion and Award of 

Hon. Thomas Polites, Administrative Law Judge (“ALJ”) 

awarding Michael Brock (“Brock”) temporary total disability 

(“TTD”) benefits, permanent partial disability (“PPD”) 

benefits, and medical benefits as a result of multiple 

injuries he sustained on September 14, 2007, while in the 

employ of George Brent Owen (“Owen”).  The ALJ determined 

the UEF was responsible for the award of all benefits in 

the event Owen could not or would not discharge his 

liability as set forth in the award.  The ALJ also found 

there was no basis for imposition of liability upon More 

Power Diesel, Inc. (“MPD”), Winford Brewer (“Brewer”), 

Michael Cornwell (“Cornwell”), William Haney, Sr. (“Haney”) 

and their wives, doing business as HBC Leasing Company 

(“HBC”) pursuant to “KRS 342.610(2) or KRS 342.700(2) on a 

joint venture or partnership basis.”  The UEF also appeals 

from the September 5, 2014, Order ruling on its petition 

for reconsideration and other petitions for reconsideration 

filed by the parties.   

 On appeal, the UEF challenges that portion of the 

ALJ’s decision determining the individuals comprising HBC 

and MPD have no liability as a result of the injuries 

sustained by Brock.   
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 Brock’s Form 101 alleges numerous injuries 

occurring on September 14, 2007, while in the course and 

scope of his employment with Owen.  On September 14, 2007, 

Brock and Michael Fiers (“Fiers”) were allegedly working in 

some capacity for Owen.  Owen was engaged in building homes 

as well as the building at which Brock’s injury occurred.  

On that date, Brock and Fiers had been dispatched to the 

property in Ledbetter, Livingston County, owned by HBC 

where Owen was building a structure described throughout 

the evidence as a metal building or pole barn.  We will 

refer to the structure as the metal building.  Brock was 

severely injured while spreading gravel within the metal 

building.   

 The record reveals MPD, a Kentucky corporation, 

owned jointly by Brewer, Cornwell, and Haney had purchased 

real property in Livingston County and McCracken County.  

On November 14, 2006, MPD transferred the Livingston County 

property and McCracken County properties to HBC, a Kentucky 

general partnership.  Haney signed the deed on behalf of 

MPD and the Brewer’s, Cornwell’s, and Haney’s signed the 

deed on behalf of HBC.  The record also contains a copy of 

a deed dated August 4, 2010, conveying the Livingston 

County property from HBC Leasing to HBC Leasing LLC, a 

limited liability company.  
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 For purposes of this appeal, we will only discuss 

the property located at Ledbetter, Livingston County, which 

is the property upon which the relevant events occurred.   

 Brock and Fiers testified that on September 14, 

2007, they were moving gravel into the metal building which 

had been framed.  There was a dispute as to whether either 

of them was authorized to operate a Bobcat which contained 

a bucket.1  Brock testified he was manually spreading gravel 

so concrete could be poured for the flooring inside the 

metal building.  Operating the Bobcat, Fiers entered the 

metal building with a load of gravel in the bucket.  As he 

attempted to drop the load of gravel, the Bobcat 

malfunctioned resulting in the gravel being dumped on 

Brock.  The Bobcat turned over and the bucket fell on 

Brock.  No one else was present at that time. An ambulance 

was called and Brock was transported to a local hospital 

and then airlifted to a hospital in Evansville, Indiana.  

The medical records reveal Brock sustained the following 

injuries:  

1. Severe crush injury.  
2. Ongoing sinus tachycardia.  
3. Myocardial contusion.  
4. L5 burst fracture. 
5. Right rib fractures. 
6. Pulmonary contusion. 

                                           
1 Bobcat is the brand-name of the machine. 
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7. Bilateral pneumothoraces. 
8. Left renal laceration. 
9. Transverse process fractures of C7 
and T1. 
10. Fractured right scapula. 
11. Fractured right ankle. 
12. Fractured clavicle. 

          The severity of Brock’s injuries is not in 

question.  As the testimony centers on the status of HBC 

and its owners and MPD, we will only discuss the testimony 

relative to that issue. 

 The June 23, 2008, deposition of Owen taken in a 

related civil action pending in Livingston Circuit Court, 

Civil Action No. 08-CI-00065, was introduced along with his 

August 10, 2011, deposition in this claim.  In the civil 

action deposition, Owen guessed MPD owned the property upon 

which the building was to be constructed.  Owen testified 

he was building the metal building to lease from MPD.  MPD 

was paying the actual costs of the construction which 

included the cost of the materials.  Owen indicated he 

contracted with Larry Nemo Construction to build the 

building.  Owen borrowed MPD’s Bobcat “as a favor to put 

the rock in.”  He identified Haney, Brewer, and Cornwell as 

the owners of MPD and the metal building he was 

constructing.  Owen testified he was operating out of 

another building “located in the same parking lot.”  On the 
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date Brock was injured, Fiers and Brock were to spread 

white rock in the building using rakes, not the Bobcat.   

          Owen testified it was his understanding MPD is a 

business that works on boat motors, and HBC consisted of 

three men who bought properties to rent.  He assumed Brewer 

is an officer in both corporations.  Owen had previously 

leased from HBC a building located on the Ledbetter 

property located directly across from the metal building 

where the accident occurred. 

          During his August 10, 2011, deposition, Owen 

testified he contracted with Larry Nemo of LMN Construction 

to build the metal building.  Owen had leased the existing 

building located on the Ledbetter property to engage in 

automotive repair and body shop work.  Owen later proposed 

that he construct a building across the parking lot from 

the building he was in which he would lease.  The employees 

of Nemo Construction framed and also put the metal siding 

on the building.  He described the metal building as a pole 

barn which was to be constructed for Brewer.  Owen denied 

having any contact with Haney.  Although Cornwell was 

present at times, he never spoke with Cornwell.  Owen 

testified he thought Brewer owned “all of it” and did not 

know anyone else was involved.  HBC and MPD were “never 

brought up” and all of his negotiations were with Brewer.  
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He thought Brewer owned MPD and he had leased the existing 

building from Brewer.     

          Owen testified it was his idea to construct the 

metal building on the Ledbetter property.  The building was 

to be used by O & O Builders (“O & O”) as a general store.2  

Owen testified a contract was executed between O & O and 

Brewer and Cornwell regarding construction of the metal 

building.  Either contemporaneous with the signing of the 

contract or shortly thereafter, Cornwell wrote a $16,000.00 

check to O & O.3  Owen ordered the materials from Calvert 

City Lumber and began construction of the building.  He 

specifically recalled the check was not drawn on Brewer’s 

personal account.  After Brock was injured, O & O did not 

pay all the bills.  He reiterated O & O was paid to build 

the metal building and once built, it would open a general 

store/dollar store.  Owen testified MPD was not obligated 

to purchase the materials.  He acknowledged O & O owes MPD 

“a bunch of money.”  The check for the rent of the existing 

building on the Ledbetter property was made out to MPD.  

Owen denied doing any business with HBC as he did not know 

it existed until after Brock’s injury.  Further, he picked 

                                           
2 Considerable testimony was given concerning O & O Builders which Owen 
identified as a corporation in which he and an individual named Richard 
O’Hare or O’Hair were the stockholders.    
3 Owen did not identify the name appearing on this check. 
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up the check made payable to O & O at MPD’s shop.  Owen 

testified he was doing business with MPD since the contract 

was entered into between MPD and O & O.   

 The November 29, 2010, deposition of Cornwell was 

introduced.  He testified he is a co-owner of MPD which is 

a subchapter S corporation.  MPD has been a corporation for 

approximately twenty-two years and he has worked as a 

diesel mechanic for MPD.  Cornwell is the vice-president, 

Haney is the president, and Brewer is the 

secretary/treasurer.   

 HBC was initially a partnership consisting of 

Haney, Brewer, and Cornwell, and became an LLC 

approximately four months prior to his deposition.  There 

is no designated manager for HBC Leasing LLC (“HBC 

Leasing”) as all three individuals manage the affairs of 

HBC Leasing.  HBC Leasing’s business records are located at 

MPD’s business location.  Cornwell does the record keeping 

for HBC Leasing and MPD.  HBC was created over twenty years 

ago when the property upon which MPD is located was 

purchased.  Consequently, one of the properties HBC owns 

and leases is the property upon which MPD operates its 

business.  HBC Leasing also owns two tracts of real 

property located in McCracken County.  At least one of the 
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tracts is leased to an existing business.  The address for 

MPD is 5080 Readland Drive. 

 At the time of Cornwell’s deposition there were 

two buildings located on the Ledbetter property.  True 

Built Buildings constructed the first building on the 

Ledbetter property which Owen had leased.  That building is 

currently being leased by West Kentucky Recovery.  

Construction of the second building was started by Owen in 

2007 or 2008.    Regarding the construction of the second 

building, Cornwell provided the following testimony: 

Q: Now, at the same time Brent Owen was 
building the second building, he was 
the lessor for the first building or 
lessee? 

A: Yes. 

Q: And what was the arrangement on who 
was supposed to be renting the second 
building? 

A: Upon completion, he was 90 percent 
sure he wanted to rent the building 
when he completed it. 

Q: Did you make those arrangements, or 
did somebody else make those 
arrangements? 

A: It was just a joint arrangement 
between us three owners of More Power 
Diesel and HBC Leasing. 

Q: Okay. Who talked to Brent 
individually to set this up? 

A: All of us did. 
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Q: Okay. It’s always a group rather 
than one person running interference? 

A: Most of the time, yeah. 

Q: Okay. What was the rent to be on the 
second building? 

A: You know, I’m not – I’m not sure 
what that was. He was paying 850 on the 
first one, and I think he was going to 
pay 700 for the second one. 

Q: Sounds like there’s some question in 
your mind about that. 

A: Right. 

Q: But to your memory, it was around 
700? 

A: Right. 

Q: Okay. Do you know what Brent was 
going to use the building for? 

A: He had mentioned that he was going 
to pen up a hardware store and a video 
store and/or. 

          Regarding the arrangement HBC and MPD had with 

Owen concerning construction of the metal building, 

Cornwell provided the following testimony: 

Q: What was the monetary arrangement on 
the construction of the building 
itself? 

A: You’re talking about how he was 
paid? 

Q: Was – did you pay him to build a 
building? Did he build the building and 
you just paid for the materials? 

A: No. He spent some time to give us an 
estimate of what the building would 
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cost, and we paid him half up front and 
the other half on completion. 

Q: Was that both labor and material? 

A: Yes. 

Q: So he didn’t provide any of the 
labor free? That was all part of the – 

A: The contract with him, yes. 

Q: Was there a written contract? 

A: Not that I’m aware of. 

Q: Whose idea was it to building the 
building? 

A: It’s just HBC Leasing and More Power 
Diesel. We agreed to build it, because 
we already had someone wanting to rent 
it. 

Q: Okay. But whose idea was it 
originally to build a building? Did 
you-all get together and decide you 
wanted to build a building, or did 
Brent come to you and say, “I want a 
building if you’ll pay for it?” 

A: He came to us wanting to rent more 
property if we had any more available, 
and that’s when we decided to have him 
build the other building. 

Q: Okay. Was it his idea to build it or 
your idea to build it? 

A: Our idea to build it because he 
wanted to rent it. 

Q: Okay. Let me ask this a little more 
directly, because unfortunately the 
answer is pretty important. Did he come 
to you and say, “Hey, if I need more 
building space, if I build a building 
right here and rent it, would you pay 
for the building?” Or did he come to 
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you and say, “I need more space” and 
you guys get together and say, “Well, 
we could build another building”? 

A: Originally he came needing more 
space, wanting to know if we had any 
other building available. And then us 
together decided that we could build 
another one there for him to rent. 

Q: Okay. So the actual construction of 
the second building on that property 
site was HBC’s decision not prompted by 
Brent Owen? 

A: I wouldn’t say “prompted.” He was 
going to rent it. 

Q: But not suggested by Brent? Brent 
didn’t suggest building a second 
building on that property? 

A: I’m really not – I’m really not sure 
on that. You know, I’m really not sure. 

Q: That’s fine. I’m trying to reconcile 
other testimony here. 

A: Right. 

Q: Was Brent to build the building 
himself, or was he going to contract it 
out to somebody else to build? 

A: Build it himself. 

          Cornwell was unaware Larry Nemo was to be 

involved in constructing the metal building, as he believed 

Owen had his own employees.  He testified HBC has no 

employees and no workers’ compensation insurance.  HBC has 

a separate bank account and paid taxes as a partnership.  

MPD has a separate bank account and owns no real estate.  
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MPD would issue a check made payable to HBC which is 

deposited into HBC’s bank account.  Owen paid rent to HBC 

in cash and by check.  Cornwell does the bookkeeping and 

accounting relating to the properties leased by HBC, but a 

Certified Public Accounting firm prepares the tax returns.   

 No further business has been conducted with Owen.  

Because Calvert City Lumber filed an “$8,600.00 plus lien,” 

they were required to pay Calvert City Lumber for the 

rafters placed in the building.  Their agreement called for 

Owen to pay the construction costs for the second building 

out of the initial advance he received.  Cornwell testified 

the amount owed Calvert City Lumber is the largest sum Owen 

owes them. Owen is also approximately three months in 

arrears in rent for the other building.  He testified Owen 

was to construct the second building on the property, and 

HBC was going to lease it to him for $700.00 per month.  

Cornwell explained the existing building was much taller 

and Owen paid monthly rent of $850.00.   

          Cornwell testified MPD and HBC have never been in 

the business of constructing buildings.  Heath Building in 

Mayfield, Kentucky, built the building MPD leases from HBC.  

The only equipment of MPD which Owen used to construct the 

metal building was the Bobcat which was loaned to him.  
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Cornwell indicated Owen came to MPD and moved the Bobcat to 

the job site. 

 The November 29, 2010, deposition of Brewer was 

introduced.  Brewer testified he had very few additions to 

Cornwell’s testimony.  He corrected Cornwell’s testimony 

regarding the entity which rents one of the properties HBC 

owned in McCracken County.  Brewer testified he believed 

initially Owen asked if they would build a building for him 

to house a “hardware type – dollar type store.”  They 

initially said possibly and asked the size of the building 

Owen believed he needed and what the building would cost.  

They received a price from Owen the next day and discussed 

constructing the building for a couple of days.  They paid 

one half of the construction costs up front and were to pay 

the other half upon completion of the metal building. 

 In the June 23, 2014, Opinion and Award, the ALJ 

determined Brock timely filed his claim, provided due and 

timely notice, and sustained injuries as defined by the 

Act.  The ALJ concluded Brock had a 58% impairment rating 

as a result of his injuries and did not retain the physical 

capacity to return to the type of work he performed at the 

time of the injury, but was not permanently totally 

disabled.  Regarding the issue on appeal, the ALJ entered 

the following findings of fact and conclusions of law:       
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UP THE LADDER LIABILITY PURSUANT TO KRS 
342.610 AND 342.700 

The UEF argues that More Power 
Diesel is an up the ladder statutory 
employer pursuant to KRS 342.610(2) and 
KRS 342.700(2) and as such, it should 
be held responsible for payment of 
benefits to the Plaintiff awarded 
herein. The UEF argues that More Power 
Diesel contracted with George Owen to 
construct the building on property 
already released to George Owen and 
that no one was to lease the building 
to be constructed.  The UEF argues that 
More Power Diesel also did business 
under the name of HBC Leasing and that 
More Power Diesel/HBC Leasing was 
involved in the regular and recurrent 
business of land development and 
leasing such that it is appropriate to 
deem them an up the ladder contractor 
for which liability for benefits herein 
would attach. The UEF argues that More 
Power Diesel/HBC Leasing acknowledged 
that they contracted with George Owen 
to build the new building which is 
sufficient to make them liable pursuant 
to KRS 342.610(2) or KRS 342.700(2). 
Lastly the UEF argues that the 
principals of HBC Leasing formed a 
joint venture presumably with George 
Owen regarding the construction of the 
building such that they are also liable 
for benefits herein. 

 The Defendants, HBC Leasing and 
More Power Diesel, argue to the 
contrary that they are not up the 
ladder employers pursuant to either KRS 
342.610(2) or KRS 342.700(2) as they 
were not in the business of 
constructing commercial property and 
were merely in the business of leasing 
land. 
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 Having reviewed and considered the 
entirety of the evidence on this issue, 
the ALJ concludes that neither More 
Power Diesel nor HBC Leasing are up the 
ladder employers liable pursuant to KRS 
342.610 or KRS 342.700.  

KRS 342.610(2) states as follows:  

A contractor who subcontracts 
all or any part of a contract 
and his carrier shall be 
liable for the payment of 
compensation to the employees 
of the subcontractor unless 
the subcontractor primarily 
liable for the payment of 
such compensation has secured 
the payment of compensation 
as provided for in this 
chapter… A person who 
contracts with another: (b) 
to have work performed of a 
kind which is a regular or 
recurrent part of the work of 
the trade, business, 
occupation, or profession of 
such person shall for the 
purposes of this section be 
deemed a contractor, and such 
other person a subcontractor… 

 
KRS 342.700(2) states as follows:  

A principal contractor, 
intermediate, or 
subcontractor shall be liable 
for compensation to any 
employee injured while in the 
employ of any one of his 
intermediate or 
subcontractors and engaged 
upon the subject matter of 
the contract, to the same 
extent as the immediate 
employer. 

 



 -17- 

 The purpose of these up the ladder 
statutory provisions is explained in 
General Electric Co. v. Cain, 236 
S.W.3d 579 (Ky. 2007) as follows: “to 
discourage a contractor from 
subcontracting work that is a regular 
or recurrent part of his business to an 
irresponsible subcontractor in an 
attempt to avoid the expense of workers 
compensation benefits.” 

In Griffith v. Colwell, WCB Claim 
No. 2008-01113, the Workers’ 
Compensation Board further explained 
the inquiry necessary to make a 
determination in regard to these 
statutory provisions as follows:  

“The question of whether a 
particular contractual 
relationship satisfies KRS 
342.610 requires a case-by-
case analysis. The analysis 
must include an examination 
as to the specific 
relationship between the 
alleged contractor and 
subcontractor and determining 
whether, pursuant to that 
statute, the alleged 
subcontractor has performed 
work of a kind which is a 
regular or recurrent part of 
the work of the trade, 
business, occupation, or 
profession of the contractor. 
Id. 

 
In Cain, supra, the Kentucky 
Supreme Court instructed that 
factors relevant to making 
the determination include the 
contracting business’s 
“nature, size, and scope as 
well as whether it is 
equipped with the skilled 
manpower and tools to handle 
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the task the independent 
contractor is hired to 
perform.” Cain at 588. Even 
if an alleged contractor may 
never perform the job the 
contractor is hired to do 
with its own employees, it is 
still a contractor under KRS 
342.610(2)(b) if the job is 
one that is usually a regular 
or recurrent part of its 
trade or occupation. See 
Fireman's Fund Insurance Co. 
v. Sherman and Fletcher, 705 
S.W.2d 459, 462 (Ky. 1986). 
(Colwell at p. 15)” 

 
As applied to the instant claim, 

the ALJ is not persuaded by the 
argument of the UEF that More Power 
Diesel or HBC Leasing were up the 
ladder contractors sufficient to impose 
liability pursuant to KRS 342.610 or 
KRS 342.700. There is no question that 
neither More Power Diesel nor HBC 
Leasing were contractors engaged in the 
business of construction. More Power 
Diesel is a diesel mechanic shop and 
HBC Leasing was involved in owning and 
leasing property. It is essentially not 
in dispute how the business arrangement 
that ultimately resulted in Plaintiff's 
injury came about. George Owen, Winford 
Brewer, and Mike Cornwell all testified 
that More Power Diesel contracted with 
George Owen to construct the building 
on property already leased to George 
Owen and that George Owen would lease 
the new building after its 
construction. George Owen was the 
individual engaged in the business of 
commercial construction, and there is 
no testimony in the record that More 
Power Diesel or HBC Leasing ever 
engaged in that type of business 
activity. The UEF argues that “More 
Power Diesel admitted to owning and 
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leasing other land and indeed leased 
another building on the same property 
to George Owen. They could not be more 
involved in the regular and recurrent 
business of land development and 
leasing”. However, this argument misses 
the point in the  view of the ALJ as 
the more pertinent inquiry is whether 
More Power Diesel or HBC Leasing is in 
the business of commercial building 
construction. Given that they are not, 
the ALJ concludes that the work to be 
performed by George Owen in 
constructing the building where the 
Plaintiff was injured is not the type 
of work that is a regular or recurrent 
part of the work of More Power Diesel 
or HBC Leasing and therefore, up the 
ladder liability pursuant to KRS 
342.610 to be or KRS 342.702 is not 
appropriate. 

To find as the UEF argues would be 
to impose liability on any individual 
or entity that contracts with a general 
contractor to perform construction work 
should the general contractor not 
obtain workers compensation insurance. 
Such a result is not the purpose of KRS 
342.610(2) which, as indicated by the 
Supreme Court in Cain, exists to 
discourage contractors from 
subcontracting work to irresponsible 
subcontractors by making the general 
contractor liable should the 
subcontractors not obtain workers 
compensation insurance. Extending up 
the ladder liability pursuant to KRS 
342.610 to  individuals or entities 
above the general contractor seems too 
[sic] far exceed the purpose of KRS 
342.610(2), especially when the 
entities above the general contractor 
are not in same business as the general 
contractor i.e. the construction of 
commercial buildings.  
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Further, as to the factors 
relevant to making the determination as 
to regular and recurrent as set forth 
in Cain, which are the contracting 
businesses “nature, size, and scope as 
well as whether it is equipped with the 
skilled manpower and tools to handle 
the task the independent contractor is 
hired to perform", none of these 
factors are remotely applicable to More 
Power Diesel or HBC Leasing. This is 
not surprising, since they are not in 
the business of commercial building 
construction, unlike George Owen. Given 
these factors, the ALJ concludes that 
neither More Power Diesel nor HBC 
Leasing qualifies as an up the ladder 
contractor pursuant to KRS 342.610(2) 
or KRS 342.702(2) and as such, they 
have no liability in this claim. 

 As to the UEF's argument that ”the 
principles [sic] of HBC Leasing are 
also jointly and severally liable 
individually as owners of the land and 
More Power Diesel", this argument, even 
if true, would not impose up the ladder 
liability on anyone pursuant to KRS 
342.610(2) or KRS 342.700(2). As far as 
ownership of the land imposing 
liability as an up the latter 
contractor, there is no statutory or 
case law support for such an assertion 
and as such, the ALJ fails to be 
persuaded by this argument. Regardless 
of the relationship between the 
principals of More Power Diesel and HBC 
Leasing, given the finding above that 
neither entity qualifies as an up the 
ladder contractor pursuant to KRS 
342.310(2), the exact business 
relationship between the individuals or 
the entities is immaterial. As such, 
there is no basis for imposition of up 
the ladder liability pursuant to KRS 
342.610(2) or KRS 342.700(2) on a joint 
venture or partnership basis. 
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          Significantly, the order did not dismiss MPD, 

HBC, and the individuals comprising HBC, as parties to the 

claim.  

 The UEF filed a petition for reconsideration 

arguing the ALJ did not make a finding MPD and the 

individuals comprising HBC were not principal contractors.  

It argued MPD admitted it contracted for the construction 

of the building for HBC and its partners.  Thus, they were 

the principal contractors.  It also asserted no findings 

were made as to why MPD and/or HBC and its owners were not 

principal contractors pursuant to KRS 342.700(2).  The UEF 

asserted its argument MPD is the principal contractor was 

reinforced by the fact the owners of MPD went to the 

construction site on the morning of the injury to check on 

the progress of the construction and specifically told 

Brock to stay off the Bobcat belonging to MPD.  It asserted 

these were not the actions of someone not in charge of the 

operation or responsible for construction.  The UEF 

contended KRS 342.700(2) imposes liability upon contractors 

and subcontractors without requiring the work be part of 

their regular and recurrent work.  Therefore, MPD and HBC 

and its owners are contractors within the definition of the 

statute.  The UEF concluded by requesting as follows:  
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Because no findings were made as to 
whether any of the defendant’s [sic] 
were principal contractors and as none 
were found to be up the ladder solely 
on the basis of whether this was a 
‘regular or recurrent’ part of their 
business, we ask for additional 
findings and reconsideration of whether 
any of the defendants were up the 
ladder employers under KRS 342.700(2).   

          In the September 5, 2014, Order overruling the 

UEF’s petition for reconsideration, the ALJ provided the 

following rationale: 

 KRS 342.700(2) provides as 
follows: ‘A principal contractor, 
intermediate, or subcontractor shall be 
liable for compensation to any employee 
injured while in the employ of any one 
of his intermediate or subcontractors 
and engaged upon the subject matter of 
the contract, to the same extent as the 
immediate employer.’ The UEF argues 
that More Power Diesel, Inc. and/or HBC 
Leasing and its’ owners, were principal 
contractors under KRS 342.700(2) and 
therefore are secondarily liable after 
George Brent Owen for benefits awarded 
in this claim.  After reviewing the 
UEF’s petition, the Opinion and Award, 
the responses of the other parties, and 
the testimony in this claim, the ALJ is 
not persuaded that HBC Leasing or its’ 
partners, or More Power Diesel, are 
principal contractors pursuant to KRS 
342.700(2) and hence they have no 
liability in this claim. 

 As stated in the Opinion and 
Award, ‘it is essentially not in 
dispute how the business arrangement 
that ultimately resulted in plaintiff’s 
injury came about. George Owen, Winford 
Brewer, and Mike Cornwell all testified 
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that More Power Diesel contracted with 
George Owen to construct the building 
on property already leased to George 
Owen and George Owen would lease the 
new building after its construction.’ 
(Opinion and Award p. 31.) As such, for 
the purposes of the construction 
project at issue herein, More Power 
Diesel was the owner that hired a 
general or principal contractor, George 
Owen, to perform the construction of 
the new building. By hiring George Owen 
to perform the construction work, they 
did not become ‘the principal 
contractor for that construction’ as 
the UEF argues in its’ petition. George 
Owen was the principal or general 
contractor, and More Power Diesel or 
HBC Leasing were the owners who 
contracted with Owen to construct the 
building. As indicated in the Opinion 
and Award, it is not the purpose of KRS 
342.700(2) to impose liability on an 
owner who contracts with a principal 
contractor to perform construction work 
in the event that the principal 
contractor does not obtain worker’s 
compensation coverage. As such, it is 
hereby determined that neither More 
Power Diesel nor HBC Leasing was a 
principal contractor under KRS 
342.730(2) and as such, the petition 
for reconsideration of the UEF 
requesting a finding in favor of such a 
determination is overruled save for the 
additional findings of fact set forth 
above.   

          The ALJ sustained the petition for 

reconsideration filed by HBC Leasing and its owners and 

dismissed the owners as parties.   The ALJ overruled MPD’s 

petition for reconsideration concerning the ALJ’s 

computation of Brock’s average weekly wage. 
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 On appeal, the UEF first contends the principals 

of HBC are jointly and severally liable as owners of the 

property and MPD.  It asserts the three partners and their 

wives formed HBC to acquire, develop, and lease property.  

Not only were the six individuals principals in the 

partnership, it contends they were also partners with MPD 

as evidenced by the fact all the insurance was carried 

through MPD.4  It observes most of the property was owned by 

MPD until formation of the formal LLC.  It also observes 

MPD contracted for the construction of the building rather 

than HBC.  The UEF asserts “[w]hen one partner carries 

workers compensation insurance, that insurance is 

responsible for all the workers’ compensation claims 

arising out of work being done by the partnership.”  In 

support of its argument, the UEF relies upon the Board’s 

decision in William Bruce Ross D/B/A Ross Construction 

Company v. Helton, Claim No. 200300496, rendered September 

30, 2005.  It asserts the facts in that claim are similar 

to the current situation.  The UEF contends that even 

though HBC Leasing had a separate checking account, the 

same individual kept the books for both, and both did 

business out of the same location.  Further, even though 

                                           
4 Cornwell testified MPD had workers’ compensation coverage. 
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the land was owned by the principals of HBC, the contract 

to construct the building was entered into by MPD.  In 

addition, the rent for the existing building “as well as 

proposed payments for the new building were made to MPD.”  

It argues that only after the injury did MPD and its 

principals “formalize HBC as a completely separate 

business.”  The UEF argues HBC was doing business as MPD 

citing to Cornwell’s testimony that HBC and MPD came up 

with the idea to build the building.  The UEF also cites to 

the fact the Bobcat being used at the time of the injury 

was owned by MPD. 

 The UEF also contends MPD was the contractor and 

is liable pursuant to KRS 342.700(2) as it admits to 

contracting for the construction of the building on behalf 

of HBC and its partners.  The UEF contends the term 

contractor obviously refers to the general contractor who 

contracts with the owner to build the project.  Since MPD 

at the behest of HBC contracted for construction of the 

metal building on property it did not own, it is by 

definition a principal contractor.  The UEF contends this 

argument is reinforced by the fact the owners of MPD 

testified that on the morning of the injury they went to 

check on the progress of the building and gave orders to 

Brock to stay off the Bobcat.  It posits such actions were 
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not the actions of someone not in charge of the operation 

or responsible for the construction.  It again asserts KRS 

342.700(2) contains no requirement that the work be part of 

the regular and recurrent work of the contractor in order 

to impose liability on the contractor.   

          The UEF also argues MPD is an up-the-ladder 

statutory employer as it admitted and stipulated it 

contracted with Owen to build the new building.  

Consequently, MPD is liable for the benefits due Brock.   

 The UEF argues as follows: 

 In ruling on the UEF’s Petition 
for Reconsideration, the ALJ states: 
‘for the purpose of the construction 
project at issue herein, More Power 
Diesel was the owner that hired a 
general or principal contractor, George 
Owen, to perform the construction 
work’, (Order of Reconsideration dated 
5 September, 2014 page 2). This is 
simply factual incorrect! All testimony 
was to the ownership of the property by 
the principals of HBC Leasing, 
specifically NOT More Power Diesel. 
That leaves only the implied contract 
by HBC for more [sic] Power to handle 
construction. Since More Power was not 
the owner, then they had to be the 
contractor, that is the only legal 
conclusion that can be drawn from the 
circumstances.  

          Concerning the assertion MPD is an up-the-ladder 

contractor as defined in KRS 342.610(2), it notes that in 

addition to contracting with Owen to construct the 



 -27- 

building, Owen was already leasing a building on the 

property and paying rent to MPD.  The UEF insists MPD also 

owned other leased properties.  It contends the 

construction of this building was a regular and recurrent 

type of work performed in the development of property for 

lease.   

          The UEF surmises MPD will argue it cannot be an 

up-the-ladder contractor as it is a diesel repair business 

which is unrelated to land development and rental and is 

not a regular and recurrent part of its business.  The UEF 

contends such an argument is disingenuous as it ignores the 

fact MPD did business under the name of HBC.  Further, it 

contends all property owned by MPD was subsequently 

transferred without consideration to HBC Leasing when it 

was established as an LLC after the injury in question.  

The UEF asserts since MPD admitted to owning and leasing 

other property and leased another building on the same 

property to Owen, it could not be more involved in the 

regular and recurrent business of land development and 

leasing.  Further, it asserts the fact MPD was not the 

direct employer is immaterial as contractors will be 

treated as the employer of an injured claimant for purposes 

of the Workers’ Compensation Act.  
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 We find no merit in the UEF’s argument the 

principals of HBC Leasing are jointly and severally liable 

for Brock’s injuries.  The fact they may have formed a 

venture to construct a building upon land owned by HBC does 

not cause them to be liable for income and medical benefits 

due Brock.  Although it is unclear from Cornwell’s 

testimony as to the arrangement between HBC and MPD, if 

any, regarding the construction of the metal building on 

the Ledbetter property, it is clear neither entity intended 

to engage or actually engaged in the construction of the 

metal building.  Cornwell testified this was a joint 

venture between the owners of MPD and HBC.  He did not 

testify there was an arrangement between MPD and HBC.  

There is no dispute the owners of MPD along with their 

wives comprised HBC.  Here, the three owners of MPD in 

their capacity as general partners of HBC Leasing 

contracted with Owen to construct a building on the 

property owned by HBC and nothing more.   

          Assuming, arguendo, MPD and HBC undertook a joint 

venture, that fact alone does not cause one or both to be 

liable for Brock’s income and medical benefits.  Since the 

testimony establishes MPD and HBC received no money to 

construct the building and had no involvement in the actual 

construction of the metal building, neither was a 
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contractor as contemplated by KRS 342.610(2) or KRS 

342.700(2).  As noted by the ALJ, there is nothing in KRS 

342.610(2) or KRS 342.700(2) which mandates MPD or HBC is 

liable in the case sub judice.   

          The UEF’s reliance upon the decision in Ross is 

misplaced.  There, Ross & Brown, LLC was formed for the 

purpose of completing a single job, the construction of six 

condominiums at Eagles Nest.  Ross & Brown, LLC was not 

insured for purposes of workers’ compensation.  Ross 

Construction, a sole proprietorship owned and operated by 

Ross, for which Helton, the injured worker, sometimes 

worked, had workers’ compensation coverage.  The ALJ 

concluded the common links between Ross Construction and 

Ross & Brown, LLC, were sufficient to impose liability on 

Ross Construction for the injuries sustained by Helton 

while working for Ross & Brown, LLC.  In that situation, 

Ross & Brown, LLC, and by extension, Ross Construction had 

contracted to construct condominiums at Eagles Nest.   

          Here, HBC and MPD did not contract to actually 

build the metal building in question.  Rather, one or both 

entered into an agreement which required Owen to build a 

metal building on the property owned by HBC.  The mere fact 

HBC or possibly MPD contracted with Owen, a contractor, 

does not cause either to be liable for income and medical 



 -30- 

benefits due Brock.  HBC Leasing and MPD are not 

contractors as defined in KRS 342.700(2) nor are they up-

the-ladder contractors pursuant to KRS 342.610(2).  Thus, 

we find no merit in the argument that by virtue of any 

perceived joint venture undertaken by HBC and MPD to have 

Owen construct the metal building causes HBC and MPD to be 

liable for the income and medical benefits awarded Brock, 

Owen’s employee. 

 In the same vein, the UEF’s insistence MPD is a 

contractor as defined in KRS 342.700(2) has no merit.  KRS 

342.700(2) reads, in relevant part, as follows: 

   A principal contractor, intermediate, 
or subcontractor shall be liable for 
compensation to any employee injured 
while in the employ of any one (1) of 
his intermediate or subcontractors and 
engaged upon the subject matter of the 
contract, to the same extent as the 
immediate employer.  

          The record is unclear whether MPD contracted for 

the construction of the metal building on the property 

owned by HBC.  Cornwell’s testimony is ambiguous as to the 

entity actually contracting for the construction of the 

building.  However, the mere fact MPD may have issued a 

check covering one-half of the estimated construction costs 

does not establish it is a principal contractor as defined 

in KRS 342.700(2).  The principal contractor in this case 
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was Owen.  The UEF’s assertion that the principal 

contractor was MPD completely misses the point.  The 

unrefuted evidence establishes MPD was not paid to 

construct the metal building or consult during construction 

of the building.  A contractor for purposes of KRS 

342.700(2) is the individual or entity that actually 

contracts to construct the building.  In this case, the 

contractor is Owen.  The statutes’ purpose is to impose 

liability on the principal contractor, intermediate 

contractor, or subcontractor for the compensation due any 

employee while injured in the employ of any one of those 

entities engaged in the actual construction process.  MPD 

is neither a principal contractor, an intermediate 

contractor, nor a subcontractor.   

          Here, MPD had no involvement in the actual 

construction of the metal building.  Thus, the contractor 

for purposes of KRS 342.700(2) was Owen, not MPD.  The fact 

the owners of MPD checked upon the progress of the building 

is of no significance as they are the owners of the land, 

had paid one-half of the quoted cost of construction, and 

were checking on the progress of the building being built 

for them by Owen Construction.  That is their right.  

Further, there is no significance to the fact one or more 

of the owners of MPD told Brock and Fiers to stay off the 



 -32- 

Bobcat as it was their company’s Bobcat which had been 

loaned to Owen.  The fact they told Brock and Fiers to stay 

off the Bobcat does not create liability on the part of MPD 

or HBC for the income and medical benefits awarded Brock. 

 Finally, we find no support for the UEF’s 

contention MPD has up-the-ladder liability pursuant to KRS 

342.610(2).    In this situation, MPD would only be liable 

if it was the contractor responsible for actually 

constructing the metal building.  Here, HBC and possibly 

MPD entered into an agreement with Owen for him to 

construct the metal building.  Pursuant to that argument, 

Owen testified he received a check for one-half of the 

quoted construction costs with the balance to be paid upon 

completion of the building.  As such, KRS 342.610(2) is not 

applicable.   

          To be liable for Brock’s work injuries, KRS 

342.610(2) mandates HBC and MPD must have contracted to 

have work performed of a kind which is a regular and 

recurrent part of their trade, business, occupation, and 

profession.  In General Elec. Co. v. Cain, 236 S.W.3d 579, 

586, 587, 588 (Ky. 2007), the Supreme Court defined what 

constitutes a regular or recurrent part of the work of the 

trade, business, occupation, or profession of the entity as 

follows: 
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     In Daniels, 933 S.W.2d at 824, the 
Court of Appeals also formulated 
definitions of “regular” and 
“recurrent,” viz.: 
 
     “Recurrent” simply means occurring 
again or repeatedly. “Regular” 
generally means customary or normal, or 
happening at fixed intervals. However, 
neither term requires regularity or 
recurrence with the preciseness of a 
clock or calendar. 
 
     Thus, the court construed 
“regular” to apply not only to the 
nature of the owner's business but to 
the frequency of the occurrence of a 
need to perform the work in question. 
As so defined, “regular” and 
“recurrent” are almost redundant. 

     Webster's New College Dictionary 
928 (1995), defines “recurrent” as 
“occurring or appearing again or 
repeatedly,” which would apply to, 
e.g., routine maintenance. It defines 
“regular” as “customary, usual or 
normal.” Webster's, supra, at 934. 
Therefore, as used in KRS 
342.610(2)(b), “regular” means that the 
type of work performed is a “customary, 
usual or normal” part of the premises 
owner's “trade, business, occupation, 
or profession,” including work assumed 
by contract or required by law. 
“Recurrent” means that the work is 
repeated, though not “with the 
preciseness of a clock.” Daniels, 933 
S.W.2d at 824. 

. . .  

     The treatise notes that, “with a 
surprising degree of harmony,” the 
courts agree on a general rule of thumb 
that a statute deeming a contractor to 
be an employer “covers all situations 
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in which work is accomplished which 
this employer, or employers in a 
similar business, would ordinarily do 
through employees.” Larson's, supra, at 
§ 70.06[1]. 

D. CONCLUSION 

     Work of a kind that is a “regular 
or recurrent part of the work of the 
trade, business, occupation, or 
profession” of an owner does not mean 
work that is beneficial or incidental 
to the owner's business or that is 
necessary to enable the owner to 
continue in business, improve or expand 
its business, or remain or become more 
competitive in the market. Larson's, 
supra, at § 70.06[10]. It is work that 
is customary, usual, or normal to the 
particular business (including work 
assumed by contract or required by law) 
or work that the business repeats with 
some degree of regularity, and it is of 
a kind that the business or similar 
businesses would normally perform or be 
expected to perform with employees. 

          MPD and HBC were not engaged in the construction 

of buildings.  HBC owned property which it rented.  In this 

particular case, HBC and/or MPD had already leased a 

building located on the Ledbetter property where the metal 

building was being constructed.  The existing building had 

been erected by True Built Buildings.  The testimony 

establishes HBC contracted with Owen for him to build a 

second building on property owned by HBC.  HBC and MPD 

built neither building.  We agree with the ALJ the purpose 

of KRS 342.610(2) is not to impose liability upon 
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individuals or companies who contract with another to 

construct a building for them.  As defined in KRS 

342.610(2), the contractor in the case sub judice was Owen, 

not MPD or HBC.  The unrebutted testimony of Cornwell 

firmly establishes that neither MPD nor HBC have ever 

engaged in the business of constructing buildings.  Thus, 

Owen was not performing work which was a regular or 

recurrent part of the work or the trade, business, 

occupation, or profession of MPD or HBC.  That being the 

case, MPD had no liability for the income and medical 

benefits due Brock.   

          Since the UEF was unsuccessful in its burden of 

proving MPD and HBC Leasing were liable pursuant to either 

KRS 342.610(2) or KRS 342.700(2), the question on appeal is 

whether the evidence compels a different result.  Wolf 

Creek Collieries v. Crum, 673 S.W.2d 735 (Ky. App. 1984). 

“Compelling evidence” is defined as evidence that is so 

overwhelming no reasonable person could reach the same 

conclusion as the ALJ.  REO Mechanical v. Barnes, 691 

S.W.2d 224 (Ky. App. 1985).  The function of the Board in 

reviewing the ALJ’s decision is limited to a determination 

of whether the findings made by the ALJ are so unreasonable 

under the evidence that they must be reversed as a matter 
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of law.  Ira A. Watson Department Store v. Hamilton, 34 

S.W.3d 48 (Ky. 2000).  

      As fact-finder, the ALJ has the sole authority to 

determine the weight, credibility and substance of the 

evidence.  Square D Co. v. Tipton, 862 S.W.2d 308 (Ky. 

1993).  Similarly, the ALJ has the discretion to determine 

all reasonable inferences to be drawn from the evidence. 

Miller v. East Kentucky Beverage/Pepsico, Inc., 951 S.W.2d 

329 (Ky. 1997); Jackson v. General Refractories Co., 581 

S.W.2d (Ky. 1979).  The ALJ may reject any testimony and 

believe or disbelieve various parts of the evidence, 

regardless of whether it comes from the same witness or the 

same adversary party’s total proof.  Magic Coal Co. v. Fox, 

19 S.W.3d 88 (Ky. 2000).  The Board, as an appellate 

tribunal, may not usurp the ALJ’s role as fact-finder by 

superimposing its own appraisals as to the weight and 

credibility to be afforded the evidence or by noting 

reasonable inferences that otherwise could have been drawn 

from the record.  Whittaker v. Rowland, 998 S.W.2d 479, 481 

(Ky. 1999).  So long as the ALJ’s ruling with regard to an 

issue is supported by substantial evidence, it may not be 

disturbed on appeal.  Special Fund v. Francis, 708 S.W.2d 

641, 643 (Ky. 1986). 
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      Here, substantial evidence overwhelmingly 

establishes HBC and MPD were not contractors as defined in 

KRS 342.610(2) and KRS 342.700(2).  The testimony of Owen, 

Cornwell, and Brewer establish Owen was the contractor as 

contemplated in KRS 342.610(2) and KRS 342.700(2) not MPD 

or HBC.  Their testimony constitutes substantial evidence 

in support of the ALJ’s decision.  Consequently, this Board 

has no authority to disturb that decision on appeal. 

      We would be remiss in failing to address the 

UEF’s continued representation in its brief that the 

property owned by MPD was transferred without consideration 

to HBC when HBC Leasing, LLC was formed after Brock’s 

injury.  This statement is patently false.  Copies of deeds 

the UEF introduced establishes MPD transferred tracts of 

land in Livingston and McCracken Counties to HBC in 

November 2006, almost a year before Brock’s injury.  Thus, 

at the time of Brock’s injury MPD did not own the 

Livingston County property when Brock was injured.  What is 

true, is that in August 2010, HBC, a general partnership, 

transferred its interest in the Livingston County property 

to HBC Leasing, LLC.  There is vast difference in the facts 

as asserted by the UEF and the actual facts as revealed by 

the evidence.   
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      In its brief, HBC has requested the Board enter 

an order extinguishing the UEF’s lien on the assets owned 

by HBC Leasing (now HBC Leasing, LLC).  It attached to its 

brief a copy of the certificate of lien.  Notably, the 

certificate of lien only pertains to Cornwell’s property.  

HBC Leasing (now HBC Leasing, LLC) as well as the 

individuals comprising HBC Leasing (now HBC Leasing, LLC) 

are entitled to have the lien released.  The assertion HBC 

was liable to Brock for injuries he sustained while in the 

employ of Owen was certainly tenuous.  We question the UEF 

causing a lien to be filed against the property owned by 

Cornwell and suggest it proceed more cautiously in 

asserting liens against individuals not the obvious 

employer of the injured worker.   

          The above aside, we note in the opinion and award 

the ALJ did not dismiss HBC Leasing or MPD as parties to 

the action.  In a September 5, 2014, Order, in response to 

the petition for reconsideration filed by HBC Leasing, the 

ALJ dismissed William Haney, Sherry Haney, Winford Brewer, 

Mary Jo Brewer, Michael Cornwell, and Cynthia Cornwell as 

parties to the action.  The ALJ did not dismiss HBC Leasing 

and MPD as parties to the action.  In accordance with his 

findings, it was incumbent upon the ALJ to also dismiss HBC 

Leasing and MPD as parties to the action.  Therefore, this 
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matter is remanded to the ALJ for entry of an order 

dismissing HBC Leasing and MPD as parties to the action. 

      Since we agree the lien filed by the UEF against 

the assets of Michael Cornwell should also be dismissed, we 

direct that upon remand the ALJ shall order the UEF to 

release any lien it has filed against HBC Leasing (now HBC 

Leasing, LLC), and the individuals who comprised HBC 

Leasing.     

      Accordingly, concerning the issue raised on 

appeal in the June 23, 2014, Opinion and Award and the 

September 5, 2014, Order ruling on the petitions for 

reconsideration are AFFIRMED.  This matter is REMANDED to 

the ALJ for entry of an order dismissing HBC Leasing and 

MPD as parties to this claim.  The ALJ shall also enter an 

order directing all liens against the assets of HBC 

Leasing, and the individuals who comprised HBC Leasing be 

released by the UEF.    

          ALL CONCUR. 
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