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OPINION AFFIRMING 
 
   * * * * * * 
 
 
BEFORE:  ALVEY, Chairman; STIVERS and SMITH, Members.   
 

ALVEY, Chairman.  Rock Drilling, Inc. (“Rock Drilling”) 

seeks review of a decision rendered October 3, 2011 by Hon. 

Grant S. Roark, Administrative Law Judge (“ALJ”) awarding 

temporary total disability (“TTD”) benefits, permanent 

partial disability (“PPD”) benefits, and medical benefits 

to Christopher Ray Howell (“Howell”) for a right knee 

injury, and for a subsequent injury to the left knee caused 
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by the right knee locking up while descending a ladder.  

Rock Drilling also appeals from the order entered October 

31, 2011 awarding credit in the amount of $24.14 per week 

from and after the date of the motion to reopen for the 

amount paid pursuant to the settlement agreement, and in 

all other respects denying the petition for 

reconsideration.  

On appeal, Rock Drilling argues the ALJ erred in 

enhancing the award of PPD benefits by the three multiplier 

pursuant to KRS 342.730(1)(c)1.  Rock Drilling also argues 

the ALJ erred in limiting his determination of existent 

disability at the time of the original settlement to one of 

the impairment ratings in evidence at that time.  We 

affirm. 

On reopening, Howell testified by deposition on 

February 5, 2010, and again on December 6, 2010.  He also 

testified at the hearing held on August 3, 2011.  Howell is 

a resident of New Hope, Kentucky, and is a high school 

graduate.  Subsequent to the second right knee surgery on 

October 15, 2008, Howell enrolled in an internet based 

degree program studying web design.  On August 28, 2010, he 

received an associate’s degree in computer science and web 

design technology from the International Academy of Design 

and Technology.   
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Howell testified he sustained a right knee injury 

on May 19, 2006 while working as a rock driller.  He 

described the job as drilling blast holes at a quarry, 

climbing and jumping off of the drilling machine, and 

working on unstable ground.  At the time of the accident, 

he was tightening a bolt with a large wrench which slipped 

causing him to twist his right knee.  Howell underwent 

surgery by Dr. Kilambi for a torn right medial meniscus on 

June 19, 2006, and subsequently returned to regular duty 

without restrictions in July 2006.  He initially returned 

to work to light duty, but subsequently returned to his 

regular job and was terminated on August 31, 2006, due to 

his inability to work as efficiently as other drillers 

after his surgery.  He subsequently worked for a competitor 

doing the same work until February 2007 when he left due to 

increasing right knee problems.  Howell then drove a water 

truck for another employer watering haul roads at a quarry 

to suppress rock dust. 

Howell filed a claim on February 27, 2007 for the 

injury to his right knee.  The claim was settled by 

agreement and approved by ALJ Lawrence Smith on September 

26, 2007.  The Form 110-I settlement agreement reflects Dr. 

David Changaris assessed an 11% impairment rating on 

January 26, 2007, and Dr. Navin Kilambi assessed a 1% 
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impairment rating on June 19, 2007.  The parties agreed to 

settle the claim based upon, “Percent of permanent 

disability: compromise 6%”, for which Howell would receive 

$24.14 per week.  The settlement does not reflect the 

application of multipliers pursuant to KRS 342.730(1)(c)1, 

or KRS 342.730(1)(c)2.     

A second right knee surgery was performed on 

October 15, 2008 due to a worsening of his condition.  

Howell was terminated from his job driving the water truck 

in December 2008 when he was released to return to work 

after the surgery.  Howell then began his online coursework 

in January 2009, and later began working with a packaging 

company where he worked as a print press operator.  He 

currently works at a factory setting up paint booths and 

testing motors used in mining equipment.  He also does some 

independent web site design. 

In August 2009, Howell was cleaning his gutters 

at home.  As he was descending the ladder, his right knee 

locked causing him to fall and injure his left knee.  He 

subsequently had left knee surgery on May 19, 2010. 

Dr. Navin Kilambi, an orthopedic surgeon, 

performed both surgeries to the right knee, and the surgery 

to repair the left knee.  Dr. Kilambi first saw Howell on 

May 26, 2006 and performed a partial lateral meniscectomy 
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on June 19, 2006.  Dr. Kilambi initially released Howell to 

return to work without restrictions, but noted complaints 

of knee pain and stiffness were still present.  He released 

Howell to light duty on July 17, 2006.  On October 20, 

2006, Dr. Kilambi noted the knee condition was better but 

still caused some discomfort with squatting, and complaints 

of pain at the end of the workday.  On that date, Dr. 

Kilambi noted Howell had reached maximum medical 

improvement (“MMI”), and would have a permanent partial 

impairment due to his injury.  On June 19, 2007, Dr. 

Kilambi assessed a 1% impairment rating pursuant to the 

American Medical Association Guides to the Evaluation of 

Permanent Impairment, 5th Edition (“AMA Guides”). 

Dr. Kilambi next saw Howell on May 30, 2008 for 

increased pain and stiffness in the right knee.  Another 

right knee lateral meniscus partial meniscectomy was 

performed on October 15, 2008.  On November 19, 2008, 

Howell continued to complain of knee pain and a small 

amount of fluid was noted to be present.  He also had some 

decreased quad function.  Dr. Kilambi prescribed over-the- 

counter Ibuprofen or Aleve, and indicated Howell could 

return to work on December 15, 2008.  In a letter dated 

April 13, 2009, Dr. Kilambi stated Howell had no additional 

impairment rating.  
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Dr. Kilambi’s records reflect Howell continued to 

have complaints with his right knee.  In his note dated 

September 30, 2009, Dr. Kilambi saw Howell again for 

complaints of locking the right knee, and for left knee 

complaints stemming from falling off of a ladder which he 

attributed to the right knee injury. 

Dr. Bilkey evaluated Howell on December 29, 2010.  

Dr. Bilkey noted Howell strained his right knee on May 19, 

2006 resulting in a lateral meniscus tear for which he had 

a partial meniscectomy.  A second partial meniscectomy was 

performed due to a recurrent tear.  He noted Howell 

complained of chronic right knee pain.  Dr. Bilkey also 

noted Howell complained of left knee pain due to a torn 

left meniscus resulting from a fall from a ladder when his 

right knee locked up.  Dr. Bilkey then assessed Howell at 

MMI from the right knee injury and surgeries, but not for 

the left knee injury.  He assessed a 9% impairment rating 

for the right knee injury and estimated a 7% impairment for 

the left knee injury, pursuant to the AMA Guides, for a 

combined impairment rating of 15%.  In a note dated October 

7, 2010, Dr. Bilkey noted Howell had reached MMI from the 

left knee injury and surgery, and revised his assessment of 

impairment for the left knee to 1% pursuant to the AMA 

Guides. 
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Dr. Bart Goldman evaluated Howell at Rock 

Drilling’s request on January 27, 2011.  Dr. Goldman stated 

despite Rock Drilling accepting the left knee injury as 

compensable, “I can find no reason why, based on review of 

his medical records and his current examination his right 

knee should have locked up thereby causing injury to the 

left knee.”  Dr. Goldman assessed a 6% impairment rating 

pursuant to the AMA Guides due to the right knee, which he 

stated had not worsened since the settlement.  He assessed 

a 4% impairment rating for the left knee injury pursuant to 

the AMA Guides.  He noted the combined rating is 10%.  Dr. 

Goldman assessed no permanent restrictions.  He also stated 

Howell needs no medical treatment other than over-the- 

counter non-steroidal anti-inflammatory medication. 

In his decision on the merits, the ALJ ruled in 

pertinent part as follows: 

Worsening on Reopening 
 
In this reopening, plaintiff 

alleges his impairment has increased 
since the time of his settlement in 
September, 2007.  He argues that his 
right knee impairment has increased, 
having undergone a second surgery since 
settlement.  He also maintains the left 
knee surgery he underwent as a result 
of problems with his right knee now 
results in additional permanent [sic]. 

 
Because the original litigation 

was resolved by settlement rather than 
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an opinion and award, it must first be 
determined what plaintiff’s impairment 
was at the time of his 2007 settlement.  
In reviewing the available evidence on 
the issue, it is noted the only 
impairment ratings at that time in the 
current record are a 1% and an 11%.  
Given that no physician even now 
assigns an 11% rating, and that 
plaintiff was able to return to his 
same job after that injury, the 
Administrative Law Judge is persuaded 
the 1% rating for the right knee was 
the most credible as of the time of his 
2007 settlement. 

   
The employer relies on Dr. Goldman 

to support its position that 
plaintiff’s right knee impairment has 
not worsened since his settlement in 
2007.  It points out that Dr. Goldman 
assigned only a 1% impairment rating in 
his January, 2011 IME, which 
demonstrates plaintiff’s right knee 
impairment has not increased.  However, 
having reviewed the entire record, the 
Administrative Law Judge is persuaded 
by the fact that plaintiff underwent a 
second right knee surgery after his 
settlement and that he has continued to 
have more symptoms in his right knee 
since the settlement that Dr. Bilkey’s 
7% right knee impairment is most 
credible in this instance.  Moreover, 
Dr. Bilkey’s 1% impairment for 
plaintiff’s left knee is also found 
more credible than the 4% assigned by 
Dr. Goldman because even Dr. Goldman 
opined he did not believe his 4% 
impairment rating was reliable.  
Accordingly, it is determined plaintiff 
has a total current impairment of 8%, 
which establishes that his condition 
has worsened since his settlement and 
he is therefore entitled to increased 
benefits. 
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Extent & Duration 
 
In order to determine the 

additional benefits due plaintiff on 
reopening, it is necessary to first 
calculate the benefits to which he 
would have been entitled as of 
September, 2007 because that litigation 
was resolved by settlement rather than 
an opinion and award. 

 
It was determined above that 

plaintiff’s impairment rating as of 
2007 was 1%.  In addition, because 
plaintiff had returned to his same job 
earning the same or greater average 
weekly wage as of the time of his 2007 
settlement, he would not have been 
entitled to any multipliers.  His award 
of benefits as of the time of 
settlement would be calculated as 
follows: 

 
$1,028.65 x 2/3 = $685.77 → 

$473.42 (maximum 2006 rate) x .01 x .65 
= $3.08 per week, beginning July 10, 
2006 (the day after TTD payments were 
ceased).  This amount will be 
subtracted from his current award to 
determine his additional benefits upon 
reopening. 

 
It was determined above that 

plaintiff’s current total impairment 
rating is 8%.  It must next be 
determined whether any multipliers are 
applicable.  On this issue, the 
Administrative Law Judge is persuaded 
by plaintiff’s testimony that he had to 
cease similar, subsequent employment 
doing rock drilling work due to 
problems with his knees and his 
testimony that he could not presently 
return to that kind of work, that he 
does not retain the physical ability to 
return to the type of work he performed 
at the time of his injury.  As such, he 
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is entitled to application of the 3x 
multiplier in KRS 342.730(1)(c)1.  His 
award of benefits, before deduction for 
his prior amount, is calculated as 
follows: 

 
$473.42 x .08 x .85 x 3 = $96.58 

per week. 
 
The credit allowed to the employer 

as of the date of the motion to reopen, 
January 13, 2010, is then deducted as 
follows: 

 
$96.58 – $3.08 = $93.50 per week. 
 
Accordingly, beginning January 13, 

2010 and continuing for the remainder 
of the 425 week period that began July 
10, 2006, suspended during any 
intervening periods of TTD paid, 
plaintiff shall receive $93.50 per 
week, together with interest at 12% on 
all past due amounts. 
 

On reconsideration, Rock Drilling argued the ALJ 

erred by awarding the three multiplier pursuant to KRS 

342.730(1)(c)1.  Rock Drilling also argued the award of PPD 

benefits should begin on the date of the original injury, 

May 19, 2006, since TTD benefits did not begin until a few 

days following the work injury.  Rock Drilling also argued 

the ALJ was not constrained to choose between the 1% and 

11% impairment ratings in existence at the time of the 

execution of the settlement agreement, and could have made 

a determination based upon the 6% compromised rating.  

Finally, Rock Drilling argued the ALJ erred in not 
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providing a credit of $24.14 per week from the date of the 

motion to reopen until the date of the opinion, order and 

award against past due benefits. 

In his order ruling on the petition for 

reconsideration entered October 31, 2011, the ALJ found as 

follows: 

As an initial matter, the 
Administrative Law Judge is not 
persuaded by the defendant’s argument 
that the 3x multiplier cannot be 
applied on reopening as a matter of 
law.  The cases cited by defendant 
stand for the proposition that a claim 
cannot be reopening [sic] solely for 
the purpose of enhancing an award by 
the 3x multiplier.  In this matter, 
because plaintiff reopened a prior 
settlement, it was first determined 
plaintiff had a 1% impairment at the 
time of his settlement, that he had 
undergone a second knee surgery since 
the settlement, and that his impairment 
rating had increased since the 
settlement.  Clearly, plaintiff’s 
reopening was not solely for 
application of the 3x but was, instead, 
based largely on his claim for 
increased impairment following a second 
knee surgery.  Accordingly, the 
defendant’s argument for error on this 
issue is not found persuasive.  

  
The employer also takes issue with 

how its credit for the prior settlement 
was calculated, both in how the award 
would have been calculated as of the 
time of settlement and is not allowing 
defendant a dollar for dollar credit 
for amounts paid in settlement.  
However, the Administrative Law Judge 
is persuaded by the reasoning expressed 



 -12-

by the Workers Compensation Board in 
the case of Gwendolyn Blackburn v. 
Fayette Board of Education, Claim No. 
01-85181 (2009), wherein the Board 
explained how to credit for a prior 
settlement.  As the Board explained:  

 
However, contrary to Blackburn’s 
assertions the ALJ was correct in 
his ruling that the $50,000.00 
lump sum amount paid under the 
terms of the 2005 settlement has 
no bearing on the calculations of 
the credit due Fayette on 
reopening.  See KRS 342.125(7).  
Rather, the reopening of an award 
which was based on a settlement 
agreement is treated differently 
from a reopening of an award 
pursuant to a fully litigated 
claim.  Beale v. Faultless 
Hardware, 837 S.W.2d 893 (Ky. 
1992).  The amounts and figures 
for impairment/disability 
contained in a settlement 
agreement represent a compromise 
and might or might not equal the 
worker’s actual impairment/ 
disability at the time of 
settlement.  Whitaker v. Roland, 
998 S.W.2d 479 (Ky. 1999).  

 
As a consequence, on reopening 
from a prior settlement, the ALJ 
has a duty to make an independent 
finding concerning the claimant’s 
actual impairment and disability 
rating at the time of settlement 
prior to deciding the merits of 
the reopened claim.  Newberg v. 
Davis, supra; Commercial Drywall 
v. Wells, 860 S.W.2d 299, 302 
(Ky.App. 1993).  Because KRS 
342.125(7) precludes any statement 
in the original settlement from 
binding the parties on the merits 
at reopening, Blackburn is limited 



 -13-

in her entitlement to receive the 
difference between her actual 
disability caused by the injury as 
of April 5, 2005 and the 
disability caused by the injury at 
the time of reopening as 
determined by ALJ Roark.  Colwell 
v. Dresser Instrument Division, 
217 S.W.3d 213 (Ky. 2003); Newberg 
v. Davis, 841 S.W.2d 164 (Ky. 
1992); see also Dunn v. Slater, 
2007-SC-000202-WC, 2007-SC-000238-
WC, 2008 WL 2484933 (Ky. 2008).   

 
Moreover, the defendant employer’s 

argument -- that picking either the 1% 
or the 11% rating upon which to 
calculate the credit due from the prior 
settlement works an injustice either 
way – is not persuasive.  While it may 
produce a result seen as unfair to one 
party, the fact remains a credit for a 
settlement can only be calculated by 
first determining what the plaintiff’s 
award would have been at the time of 
settlement.  To make such a 
determination, the ALJ is bound to use 
only an impairment rating put forth by 
a medical expert and is not free to use 
whatever impairment rating the ALJ 
might otherwise determine may be more 
“fair”.  In short, regardless of 
fairness, the credit for a prior 
settlement was calculated appropriately 
and the defendant employer’s petition 
on this matter must be denied.  

 
Finally, with respect to the 

defendant’s last point in its petition, 
the Administrative Law Judge agrees the 
employer is entitled to a credit of 
$24.14 per week since the date of 
plaintiff’s motion to reopen for 
amounts the defendant paid pursuant to 
the settlement agreement against its 
liability for increased income benefits 
due since the motion to reopen and as 
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awarded in the October 3, 2011 Opinion, 
Order & Award.  

 
  

We find Rock Drilling’s appeal to be nothing more 

than a re-argument of the evidence before the ALJ.  Rock 

Drilling impermissibly requests this Board to engage in 

fact-finding and substitute its judgment as to the weight 

and credibility of the evidence for that of the ALJ.  That 

is not our function.  See KRS 342.285(2); Paramount Foods, 

Inc. v. Burkhardt, 695 S.W.2d 418 (Ky. 1985).  Since Howell 

was successful before the ALJ, the question on appeal is 

whether there was substantial evidence to support the ALJ’s 

determination.  Wolf Creek Collieries v. Crum, 673 S.W.2d 

735 (Ky. App. 1984).  “Substantial evidence” is defined as 

evidence of relevant consequence having the fitness to 

induce conviction in the minds of reasonable persons.  

Smyzer v. B. F. Goodrich Chemical Co., 474 S.W.2d 367 (Ky. 

1971).    

In rendering a decision, KRS 342.285 grants the 

ALJ as fact-finder the sole discretion to determine the 

quality, character, and substance of evidence.  AK Steel 

Corp. v. Adkins, 253 S.W.3d 59 (Ky. 2008).  An ALJ may draw 

reasonable inferences from the evidence, reject any 

testimony, and believe or disbelieve various parts of the 

evidence, regardless of whether it comes from the same 
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witness or the same adversary party’s total proof.  Jackson 

v. General Refractories Co., 581 S.W.2d 10 (Ky. 1979); 

Caudill v. Maloney’s Discount Stores, 560 S.W.2d 15, 16 

(Ky. 1977).  Although a party may note evidence supporting 

a different outcome than that reached by the ALJ, such 

evidence is not an adequate basis to reverse on appeal.  

McCloud v. Beth-Elkhorn Corp., 514 S.W.2d 46 (Ky. 1974).  

The Board, as an appellate tribunal, may not usurp the 

ALJ’s role as fact-finder by superimposing its own 

appraisals as to weight and credibility or by noting 

reasonable inferences that otherwise could have been drawn 

from the evidence.  Whittaker v. Rowland, 998 S.W.2d 479 

(Ky. 1999).   It is well established, whether on reopening 

or at the time of an original proceeding, an ALJ is vested 

with wide ranging discretion.  Colwell v. Dresser 

Instrument Div., 217 S.W.3d 213 (Ky. 2006); Seventh Street 

Road Tobacco Warehouse v. Stillwell, 550 S.W.2d 469 (Ky. 

1976).  So long as the ALJ’s rulings with regard to 

permanent partial disability are reasonable under the 

evidence, they may not be disturbed on appeal.  Special 

Fund v. Francis, 708 S.W.2d 641, 643 (Ky. 1986). 

KRS 342.125(7) states: 

Where an agreement has become an award 
by approval of the administrative law 
judge, and a reopening and review of 
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that award is initiated, no statement 
contained in the agreement, whether as 
to jurisdiction, liability of the 
employer, nature and extent of 
disability, or as to any other matter, 
shall be considered by the 
administrative law judge as an 
admission against the interests of any 
party. The parties may raise any issue 
upon reopening and review of this type 
of award which could have been 
considered upon an original application 
for benefits.  
 

 
We believe the ALJ’s decision was supported by 

substantial evidence.  Impairment ratings existed at the 

time of the settlement of 1% and 11%.  The 6% was a 

compromised rating used for settlement only, and was not 

based upon the AMA Guides.  We believe the ALJ correctly 

exercised his authority in finding Howell to qualify for a 

1% impairment rating at the time of settlement.  KRS 

342.730(1)(b) states: 

For permanent partial disability, 
sixty-six and two-thirds percent (66-
2/3%) of the employee's average weekly 
wage but not more than seventy-five 
percent (75%) of the state average 
weekly wage as determined by KRS 
342.740, multiplied by the permanent 
impairment rating caused by the injury 
or occupational disease as determined 
by the "Guides to the Evaluation of 
Permanent Impairment. . . 
 
(emphasis added) 
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This statute specifically establishes an impairment rating 

relied upon by the ALJ in determining a PPD benefits award 

must be based upon the AMA Guides, not a compromised rating 

agreed to by the parties.  We therefore believe the ALJ’s 

determination a 1% impairment rating was applicable at the 

time of the settlement is supported by the evidence of 

record and will not be disturbed. 

We next turn to Rock Drilling’s argument the ALJ 

was prohibited from applying the three multiplier pursuant 

to KRS 342.730(1)(c)1 on reopening.  The ALJ determined no 

multipliers were applicable at the time of settlement 

because Howell had returned to his previous job at the same 

or greater average weekly wage.  The evidence supports 

Howell returned to light duty work in July 2006, and 

eventually returned to his regular job before being 

terminated on August 31, 2006 due to his inability to 

perform his job as efficiently as other rock drillers.  

Howell subsequently had an additional surgery for his right 

knee, and surgery on his left knee for an injury he 

sustained caused by the right knee injury.   

In light of the worsening of condition and 

subsequent surgeries, we do not believe the ALJ was 

precluded from assessing the three multiplier pursuant to 

KRS 342.730(1)(c)1.  This is a different situation than 
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addressed in the cases cited by Rock Drilling which 

reference a reopening solely for reassessment of 

multipliers, with no increase in impairment.  Phillips Tree 

Experts, Inc. v. Travis, 2006-SC-000633-WC (Ky. April 19, 

2007); Patricia L. Shaw v. Jane Todd Crawford Hospital, 

2007-CA-000981-WC (Ky. App., November 2, 2007); and Pepsi 

Cola General Bottlers, Inc. v. Murrell, 2009-CA-002044 (Ky. 

App., May 7, 2010). 

In this case, Howell briefly returned to work 

with Rock Drilling.  He subsequently obtained similar 

employment which he was only able to perform for a short 

time period.  After undergoing two additional surgeries, 

one on the left knee and one on the right knee, the ALJ 

determined Howell sustained an increased impairment rating, 

and no longer retained the capacity to perform the work he 

was performing at the time of the original injury, 

therefore applying KRS 342.730(1)(c)1.  We do not believe 

the ALJ erred in doing so, and this determination is 

consistent with the determination in Ford Motor Company v. 

Santos, WCB 2002-94891. 

Authority has consistently held that injured 

employees, in matters of workers’ compensation, are 

entitled to be compensated for the whole of their 

disability.  Fleming v. Windchy, 953 S.W.2d 604 (Ky. 1997); 
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Spurlin v. Brooks, 953 S.W.2d 687 (Ky. 1997); Campbell v. 

Sextet Mining Co., 912 S.W.2d 25 (Ky. 1995); Beale v. 

Shepherd, 809 S.W.2d 845 (Ky. 1991).  Here we are faced 

with a work-related traumatic event producing injury to a 

single body part resulting in an impairment rating that has 

increased and worsened over time, and which caused an 

injury to an additional body part.  Under such 

circumstances, we believe on reopening Howell is entitled 

to be compensated for the whole of his disability resulting 

from the 2006 injury, and not some contrived segment 

thereof arrived at through creative mathematics solely 

intended to unduly limit Rock Drilling’s true liability.  

Cf. John R. Moore v. Pontiki Coal Corporation, No. 2001-SC-

0170-WC (Ky. 2001).  We therefore do not believe the ALJ 

erred in assessing the three multiplier contained in KRS 

342.730(1)(c)1 at the time of reopening. 

  Accordingly, the decision rendered October 3, 

2011, and the order denying Rock Drilling’s petition for 

reconsideration rendered October 31, 2011, by Hon. Grant S. 

Roark, Administrative Law Judge, are hereby AFFIRMED. 

STIVERS, MEMBER, CONCURS.   

SMITH, MEMBER, NOT SITTING.  
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