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BEFORE: ALVEY, Chairman, STIVERS and RECHTER, Members.

ALVEY, Chairman. Ray Ballou (““Ballou’) appeals from the
Opinion, Award, and Order rendered February 20, 2015 by Hon.
R. Roland Case, Administrative Law Judge (““ALJ”) awarding
retraining incentive benefits and medical benefits for coal
workers” pneumoconiosis  (“CWP”). No petition for

reconsideration was filed.



The sole issue on appeal i1s the constitutionality
of income benefits and retraining incentive benefits for CWP
pursuant to KRS 342.732. Because we have no authority to
decide constitutional matters, we affirm.

Ballou filed a Form 102-0OD on January 9, 2013
alleging he contracted CWP due to prolonged exposure to coal
and rock dust while working i1n underground coal mines. He
identified the last date of exposure as May 9, 2012. Ballou
was born on June 10, 1942, and was sixty-nine years of age
when he was last exposed to coal and rock dust. The
attached Form 104 indicates Ballou has worked in underground
coal mining primarily as a scoop operator since 1982. He
last worked as a scoop operator for Enterprise Mining Co.,
LLC (“Enterprise”) from May 1, 2006 through May 9, 2012. In
support of his claim, Ballou attached the December 11, 2012
report of Dr. Michael S. Alexander, who interpreted a chest
X-ray as positive for CWP, Category 1/1.

The claim was temporarily assigned to Hon. J.
Landon Overfield, former Chief Administrative Law Judge, who
placed the claim in abeyance. The claim was eventually
reassigned to the ALJ on March 29, 2014.

Ballou filed the January 14, 2013 reports of Dr.
Mahmood Alam who performed pulmonary function testing. Pre-

bronchodilator pulmonary function testing demonstrated a
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best FVC of 70% of predicted and a best FEV; of 69% of
predicted. Post-bronchodilator pulmonary function testing
demonstrated a best FVC of 57% of predicted and best FEV; of
60% of predicted. He also administered arterial blood gas
studies.

Enterprise filed the April 12, 2013 report of Dr.
Cristopher A. Meyer, who interpreted a January 14, 3012
chest x-ray as negative for CWP. Similarly, Enterprise
filed the July 31, 2013 report of Dr. Ralph T. Shipley, who
interpreted a November 13, 2012 chest x-ray as negative for
CWP.

The Commissioner referred Ballou to Dr. Byron T.
Westerfield of Commonwealth Respiratory Consultants pursuant
to KRS 342.315 and/or KRS 342.316(3)(b)4.b. The December
22, 2014 Form 108-CWP and letter iIndicate Dr. Westerfield
interpreted a December 22, 2014 chest x-ray as consistent
with CWP, Category 1/1. Pre-bronchodilator pulmonary
function testing demonstrated a best FVC of 95% of predicted
and a best FEV; of 93% of predicted. Dr. Westerfield opined
Ballou had adequate exposure to coal dust to develop CWP.
He opined Ballou’s CWP is due to his exposure to coal dust
while engaged 1in underground mining. Dr. Westerfield
further opined Ballou does not have pulmonary impairment or

respiratory disability. Dr. Westerfield stated Ballou
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maintains the breathing capacity to return to his previous
position in coal mine employment or to work with equal
energy requirements in other industries.

On January 26, 2015, Ballou filed a “Notice of
Constitutional Challenge.” In the notice, Ballou stated he
intended to challenge the constitutionality of KRS 342.732,
arguing the statute i1s a violation of equal protection and
due process since i1t limits his benefits based upon his age
even upon a finding of CWP.

The January 22, 2015 benefit review conference
order reflects benefits per KRS 342.732 was 1identified as
the contested issue. Under “other,” the ALJ noted “whether
plaintiff can receive benefits other than actual RIB benefit
by going to retraining or school.” It also noted Ballou
waived his right to a hearing.

In the February 20, 2015 opinion, the ALJ found
the opinion of Dr. Westerfield most persuasive. The ALJ
found Ballou established the presence of x-ray evidence of
CWwp, Category 1/1; however, the pulmonary function studies
were above 80% of predicted. Therefore, Ballou 1is only
entitled retraining 1incentive benefits pursuant to KRS
342.732(1)(a)l. The ALJ noted as follows:

KRS 342.732(1)(a)7 gives the option for

an employee who is age fTifty-seven (57)
years or older on the date of Ilast
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exposure and who iIs entitled to
retraining iIncentive benefits to elect
to receive a 25% disability rating in
lieu of the retraining incentive
benefits for a period not to exceed four
hundred twenty-five (425) weeks, or
until the employee reaches sixty-five
(65) vyears of age, whichever occurs
first. Although the plaintiff was older
than fifty-seven (57) years of age at
the time of his last exposure, he also
had surpassed the age of sixty—-five (65)
on the date of his last exposure, which
makes him ineligible to receive the 25%
disability rating pursuant to KRS
342.732(1)(a)7- However, the plaintiff
only has a ninth grade education and he
could receive benefits pursuant to KRS
342.732(1)(a)3 for a period up to 17
weeks while pursuing a GED.

The ALJ acknowledged Ballou raised an issue of
constitutionality of KRS 342.732, but stated he had no
jurisdiction or authority to rule on this issue. The ALJ
noted Ballou had preserved this 1issue fTor appellate
purposes.

The ALJ awarded Ballou medical benefits and
retraining incentive benefits in the amount of $552.13 per
week for a period not to exceed 104 weeks, paid only while
he his enrolled In school pursuant to KRS 342.732(1)(a)l and
2. Enterprise was ordered to pay directly to the
institution conducting the training or education program,
instruction, tuition, and material costs up to $5,000.00.

Enterprise was ordered to pay Ballou additional money if he

_5-



successtully completes the training or education program
pursuant to subsection 6. The ALJ stated Ballou is entitled
to benefits in the amount of $552.13 for up to 17 weeks
while he actively and successfully pursued a GED.

On appeal, Ballou challenges the constitutionality
of KRS 342.732. Although Ballou acknowledges neither an ALJ
nor this Board have authority to rule on constitutional
issues, he appealed 1In order to preserve the 1issue for
appellate purpose.

As an administrative tribunal, this Board has no
jurisdiction to determine the constitutionality of a statute

enacted by the Kentucky General Assembly. Blue Diamond Coal

Co. v. Cornett, 189 S.W.2d 963 (Ky. 1945). See also Vision

Mining, Inc. v. Gardner, 364 S.W.3d 455, 464 (Ky. 2011);

Abel Verdon Const. v. Rivera, 348 S.W.3d 749, 752 (Ky.

2011). Likewise, an Administrative Law Judge lacks the
power and jurisdiction to review and determine the
constitutionality of the statute. Because this Board has no
authority or jurisdiction to reverse rulings of the Kentucky
courts, we can render no determination on this issue.

Ballou does not challenge any other aspect of the
ALJ’s decision. The ALJ’s findings of CWP, Category I, and
pulmonary function studies above 80% of predicted are

supported by substantial evidence. Wolf Creek Collieries v.
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Crum, 673 S.W.2d 735 (Ky. App. 1984). The ALJ stated he
relied upon Dr. Westerfield’s opinions, and explained why he
found him most persuasive. Likewise, the ALJ correctly
applied the law as written to the facts of the case, and
found Ballou only entitled to medical benefits and
retraining incentive benefits as outlined in KRS
342.732(1) () .-

Accordingly, the February 20, 2015, Opinion,
Award, and Order rendered by Hon. R. Roland Case,
Administrative Law Judge, is hereby AFFIRMED.

ALL CONCUR.
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