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BEFORE:  ALVEY, Chairman, STIVERS and RECHTER, Members.   
 

RECHTER, Member.  Respondent, Jeff Pace(“Pace”), has filed 

a Motion to Dismiss the Notice of Appeal filed by Kentucky 

Darby Coal Co., Inc. (“Kentucky Darby”), as an appeal of an 

interlocutory order.  For the reasons set forth herein, the 

motion is granted.    
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 Pace was injured on November 9, 2001, while 

operating a continuous miner machine when a rock fell on 

him, causing multiple fractures in his pelvis and back.  

Kentucky Darby did not dispute the accident or the extent 

of physical injuries.  However, among other issues, 

Kentucky Darby disputed Pace’s allegation he was totally 

disabled.  Kentucky Darby alleged Pace worked full time for 

various periods between 2006 through 2011, during which 

time he was paid temporary total disability (“TTD”) 

benefits.   

 Hon. Grant S. Roark, Administrative Law Judge 

(“ALJ”) rendered an Opinion and Order on June 24, 2013, 

awarding medical expenses, TTD benefits from the date of 

injury to 2006, and permanent partial disability benefits 

beginning in 2006.  More pertinent to consideration of this 

motion, the ALJ referred the matter to the Kentucky 

Department of Insurance “for investigation into whether 

plaintiff engaged in workers compensation fraud in the 

course of his claim for benefits.”   

 On July 3, 2013, Pace filed a petition for 

reconsideration.  Among other requests, Pace requested 

permission to submit Social Security Administration records 

to conclusively establish exactly which dates he worked 

between 2006 and 2011.  Kentucky Darby objected, arguing 
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Pace’s request was outside the scope of KRS 342.281.  On 

July 29, 2013, the ALJ granted the petition for 

reconsideration as to the issue of Pace’s alleged 

employment between 2006 and 2011, and ordered proof to be 

reopened for all parties for a period of thirty days.  On 

August 20, 2013, Kentucky Darby filed a notice of appeal to 

this Board.  

 Pace now moves to dismiss Kentucky Darby’s notice 

of appeal, arguing the ALJ permitted the parties to submit 

additional proof until August 28, 2013.  Therefore, 

Kentucky Darby’s notice of appeal – filed August 20, 2013 – 

must be dismissed as being taken from an interlocutory 

order.  In response, Kentucky Darby argues the ALJ was 

without authority to accept additional proof after the case 

had been taken under submission. 

 We agree the ALJ’s order granting Pace’s petition 

for reconsideration is interlocutory and does not represent 

a final and appealable order.  803 KAR 25:010 Sec. 21 

(2)(b) defines a final award, order or decision in 

accordance with Civil Rule 54.02.  CR 54.02(1) states any 

order which adjudicates “less than all the claims or the 

rights and liabilities of less than all the parties…is 

interlocutory.”  Stated otherwise, an order of an ALJ is 

appealable only if it terminates the action itself, acts to 
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decide all matters litigated by the parties, and operates 

to determine all the rights of the parties so as to divest 

the ALJ of authority.  Tube Turns Division v. Logsdon, 677 

S.W.2d 897 (Ky. App. 1984).  

 Here, the ALJ’s Order dated July 29, 2013 did not 

terminate the action itself or decide all matters 

litigated.  On the contrary, the order allowed the parties 

to submit additional proof in order to potentially correct 

an error in the Opinion and Order dated June 24, 2013.  

Therefore, outstanding issues remain for adjudication and 

Kentucky Darby’s notice of appeal is premature. 

 Accordingly, IT IS ORDERED Pace’s motion to 

dismiss Kentucky Darby’s notice of appeal is hereby 

GRANTED. Further, IT IS HEREBY ORDERED this claim is 

DISMISSED and REMANDED to the ALJ for a ruling on Pace’s 

pending petition for reconsideration.             

 ALL CONCUR.  

 

_____________________________ 
                              REBEKKAH B. RECHTER, MEMBER 
                              WORKERS’ COMPENSATION BOARD 
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