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CLAIM NO. 201165495
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ADMINISTRATIVE LAW JUDGE
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and HON. JOHN B. COLEMAN,
ADMINISTRATIVE LAW JUDGE RESPONDENTS

OPINION
AFFIRMING

* * * * * *

BEFORE: ALVEY, Chairman, and STIVERS, Member.

ALVEY, Chairman. Jet Mechanical, Inc., (“Jet”) seeks
review of the opinion and order rendered February 4, 2012'
by Hon. John B. Coleman, Administrative Law Judge, finding

John Higbee (““Higbee”) suffered a work-related left upper

1t appears the year “2012” is a typographical error and should be 2013.



extremity injury on December 6, 2011. The ALJ awarded
temporary total disability (“TTD”) benefits, permanent
partial disability (“PPD”) Dbenefits enhanced by the
statutory factor of 3.2 and medical benefits. Jet also
seeks review of the order rendered February 28, 2013 denying
its petition for reconsideration.

On appeal, Jet argues the opinions of Drs. David
Tate, Peter Kirsch and Jules Barefoot do not constitute
substantial evidence regarding the issue of causation upon
which the ALJ could rely. It argues the ALJ improperly
shifted the burden of proof on causation and abused his
discretion “when he played ALJ and physician.” Jet argues
the ALJ erred in relying upon the Impairment rating assigned
by Dr. Richard DuBou in his deposition. Because we find
substantial evidence exists In the record to support the
ALJ’s fTinding of causation/work-relatedness, and likewise
find no error in relying upon Dr. DuBou’s impairment rating,
we affirm.

Higbee filed a Form 101 on August 8, 2012,
alleging he injured his left upper extremity on December 6,
2011 “while holding and resting a heavy metal beam across
his Left Arm for a prolonged period of time, resulting In
severe nerve damage” while working for Jet. Subsequently,

Jet filed a medical fee dispute and motion to join the
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medical providers disputing the compensability of MRIs taken
of Higbee’s cervical spine and left brachioplexus on
December 23, 2011 at Hardin Memorial Hospital.

The parties stipulated at the December 7, 2012
benefit review conference Higbee sustained an alleged work-
related iInjury on December 6, 2011 and TTD benefits were
paid at the rate of $659.02 per week from December 10, 2011
to June 6, 2012 for a total of $16,946.23. The following
contested issues were identified: benefits per KRS 342.730,
all factors; work-relatedness/causation; unpaid or contested
medical expenses; iInjury as defined by the Act; and
vocational rehabilitation.

Higbee testified by deposition on October 17, 2012
and at the final hearing held December 19, 2012. Higbee,
who 1is right handed, was born June 6, 1957 and resides 1In
Hardinsburg, Kentucky. He graduated from high school,
completed a five year apprenticeship for pipefitting before
becoming a journeyman pipefitter, a position he has held for
over twenty three years.

Higbee testified pipefitting is a physical job
requiring him to cut and weld pipes, install lines, install
heating and air condition units, and fabricate pipes. He
has worked inside and outside, both at heights and in

ditches. Higbee was occasionally required to lift up to two
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hundred pounds with assistance, but on average lifted i1tems
weighing seventy-five to eighty pounds. He testified his
job required use of both hands. Prior to December 6, 2011,
Higbee denied experiencing any problems with, or seeking
treatment for, his left shoulder, arm, elbow or hand.
Likewise, he was under no medical restrictions and was able
to perform all aspects of his job.

Higbee began working for Jet as a union pipefitter
in November 2011. At his deposition, Higbee testified he
and a co-worker had been removing old hangers and pipes and
replacing them with new ones, when he began experiencing
symptoms in his left upper extremity. Higbee explained what
he and his co-worker were doing:

A: well, we was putting up hangers,

which we called them a hanger. That’s

pipe support, and we was just up iIn the-

-1 was iIn the high line. 1 had one foot

on one beam, one foot on the other. He

was up In a JRG, and 1 was supporting

the beams holding it up with my arm.

Q: You’re talking technical terms
there. What’s--

A: JRG, it’s a machine that’s got a
basket, and it raises you up. And he
was going to run a beam on one side, get
it tacked up after 1 held it up and got
it in position. Then, he would hand me
his, and we call 1t a stinger weld rod,
and 1 would weld it up, tack it on this
side (indicating), then he would finish
it out.



Q: How much did the pipes weigh?

A: These were pipe supports and these
were the hangers.

Q: Okay .

A: 1’d say eyeball, say, they probably
weighed about 50 to 60 pounds, i1s about
what they would weigh.

Q: You mentioned a beam, also. How
much did that weigh?

A: Well, the beam come [sic] up out of
the ground. The hangers were made out
of beams, beam material.

Q: So how did your injury occur while
doing that particular job?

A: I was supporting with my left arm.
I was supporting the hanger. I had i1t
rested on this arm, had this hand turned
resting on another beam (indicating).

A: I had i1t up about shoulder high. 1
had a beam resting across my bicep. I
had my hand turned--my hand turned
running with my arm up on another beam.

Q: Hand turned palm facing away Tfrom
your body?

A: Away from my body, yes, and 1 had
this--in other words, used my hand to
hold on to another beam to support my
arm up while I was supporting this beam.
Then 1 would take my right arm and take
the beam and push it up against the
beam, so he could weld 1t up and put it
in the position where we had all the
marks and stuff laid out. And 1°d hold
it there while he would tack i1t, and got
that one done, got it wired up, and then
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we would move to the next one
(indicating).

Mr. Evensen: Your arm is sort of
in your post free throw hold?

A: Yeah.

Q: I think so, too. And just so the
Judge knows, we can agree on this, he
had his elbow almost at the exact same
level as his shoulder--

A: Shoulder, yeah.

Q: --also facing like a free throw
position and wrist down, it looks like
in a follow through position?

A: Holding on to the beam.

At the hearing, Higbee confirmed he and a co-
worker were replacing hangers. He explained the hanger is
made out of I-beam, and i1s flat and shaped like a triangle
or a “seven.” The hanger would be lying at his foot. When
his co-worker was ready, Higbee would bend down, put his
left arm under the beam and pick 1t up. He testified he
would support himself by holding a vertical beam with his
left hand. The flat piece of the hanger, weighing
approximately sixty pounds, laid across his left bicep. He
then pushed the hanger i1nto position with his right hand
against the vertical beam allowing his co-worker to weld it

into place. Higbee stated the beam would cut iInto his arm
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because of its weight and because it had sharp pieces. He
stated three days per week he would hold the beam for
approximately a minute, two or three times a day. The ALJ
questioned Higbee further on the above described work
activity, stating as follows:

Q: So, you--had this--i1t was basically
an l-beam made into a triangle.

A: Like, a--

Mr. Evensen: Seven.

A: --seven.

Q: Okay. A seven.

A: Yeah.

Q: But, on the side--

A: Yeah.

Q: --that you were pushing on, it was-
-1t made an angle like a--

A: Yeah.

Q: -—-triangle would normally make.

A: Yeah.

Q: And, you pushed that part over so
that the top of the seven--the open end
of the seven could be welded.

A: Yes. Uh-huh. (Yes)

Q: And, you were pushing the closed
end of the top of the seven--

A: Against the beam. Yeah.
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Q: And did that push against vyour
elbow or-

A: well, when 1 had it sitting on
here. But, when |1 pushed on 1t, it
would, you know, roll on my muscle.
Your know, it would make my arm--muscle-

Q: And, how far did you push that,
when you pushed 1t?

A: Well, 1°d just have to--it was kind
of top heavy.

JUDGE COLEMAN: Uh-huh. (Yes).

A: Then 1 had--you know, “cause it was
sticking out a lot further this way than
it was down, and 1t would want to come
out this way. So, 1 had to keep it
pushed--pushed back at the top. But, he
would do the top first, then come down
and do the bottom.

Q: Did you have to push it over, like,
a foot or six inches or--or just putting
pressure on i1t?

A: Probably--just to hold it--enough
pressure up to hold it against the beam.
You know, 1 brought it up right--right
close to the beam, you know, right up to
it and I would take i1t and hold 1t right
up against 1t, you know, “cause | mean,
it had--it had to be--

Q: Right on.

A: --right on

Q: And the muscle you were talking
about rubbing against, you were talking
about your--you were pointing to it for
us--
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Yeah.

A:
Q: --but you’re talking about your
bicep, correct?

A: Yeah. Bicep. Yes.

Higbee testified he did not experience symptoms
immediately. He stated he had performed this activity for
approximately two and a half days when he noticed tingling
and numbing sensations in his left ring and little fingers.
Later that same day, Higbee stated he began experiencing
“excruciating pain” around his left elbow. Higbee Tirst
sought treatment on December 9, 2011 with Dr. Jeffery Been.
After several diagnostic studies, he eventually was referred
to Dr. Tate who performed surgery on his left ulnar nerve on
February 2, 2012. Higbee stated the surgery provided no
relief and he has not returned to work since December 2011.
Higbee testified In his current condition he cannot return
to any type of work, including pipefitting.

In support of his claim, Higbee Tfiled the
treatment records of Dr. Been. On December 13, 2011, Dr.
Been noted Higbee’s last visit was on December 9, 2011 and
he had returned to follow up on complaints of left hand and
elbow pain. On December 16, 2011, he noted an EMG/NCV
demonstrated severe ulnar nerve neuropathy and diagnosed

left cubital tunnel syndrome. Dr. Been referred Higbee to
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Dr. Joseph Oropilla, who ordered physical therapy and an
ultrasound, and prescribed a Medrol Dose pack. On December
23, 2011, Dr. Been noted Higbee’s symptoms remained
unchanged, had developed weakness of his “FDP and his FDS”
and had an ulnar drift to his finger. He referred Higbee to
Dr. Moreno, a hand surgeon.

Higbee filed the treatment vrecords of Dr.
Oropilla, who administered two EMG/NCV studies. The
December 14, 2011 EMG/NCV demonstrated severe left ulnar
nerve at the elbow. On December 21, 2011, Dr. Oropilla
noted repeat studies revealed no changes from the previous
study.

Higbee filed the treatment records of Dr. Tate,
who noted the following history in his January 18, 2012
office note:

On about December 8, 2011, Mr. Higbee

was at work. He works as a pipe fitter.

He noted burning or tingling sensation

in his left hand, reported this to his

supervisor either on the 8" and/or 9%

of December. He is here on a Workman’s

Comp claim fTor evaluation between the

episode at work on or around December 8,

2011, and the problem for which he 1is

being presently treated.”
Dr. Tate diagnosed left “cubital tunnel syndrome, acute

onset, work related, according to the history furnished by

the patient, along with an acquired claw deformity.” He
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recommended surgery, and restricted Higbee to one-hand duty,
with no ladder climbing or use of power tools. The February
2, 2012 operative report reflects Dr. Tate performed a
“submuscular transposition left ulnar nerve at the elbow.”
Subsequently, Higbee underwent physical therapy and
continued to follow up with Dr. Tate. On March 28, 2012,
Dr. Tate noted Higbee had been released from therapy, but
complained of no improvement since the surgery. On June 6,
2012, Dr. Tate opined Higbee had reached maximum medical
improvement (““MMI”’) and requested a functional evaluation
examination. In a handwritten note on August 14, 2012, Dr.
Tate stated “according to history furnished to me, Mr.
Higbee noted an association between a work episode on 9 Dec
2011 + his arm problem. Pt reported it immediately. 1°d
therefore consider i1t related. See note 1/18/12.~

Higbee filed the May 31, 2012 report of Dr. James
McKeirnan, who concluded the electromyogram demonstrated
evidence of left ulnar neuropathy. “The abnormality shows
primarily axonal loss of approximately 90% without evidence
of a conduction block, specifically at the elbow.”

Higbee submitted Dr. Barefoot’s July 11, 2012
report. The following history was provided by Higbee:

[O]n December 5, 2011 while at work he

was supporting a 50 pound I-beam with
his left upper extremity. He developed
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the acute onset of tingling and numbness

in his left ring and middle fingers. He

notes that the pain then began radiating

from his hand up his forearm into his

elbow.
Dr. Barefoot diagnosed status post left ulnar nerve
transposition with ongoing left ulnar nerve neuropathy. He
assigned a 10% impairment rating pursuant to the American

Medical Association, Guides to the Evaluation of Permanent

Impairment, 5th Edition (“AMA Guides) and apportioned the

entire Impairment “to that work relatedness iIn regards to
his December 5, 2011 workplace injury.” Dr. Barefoot stated
Higbee would have “marked difficulty” returning to work as a
pipefitter. He assigned restrictions and noted Higbee
required ongoing treatment.

In support of 1its medical fee dispute, Jet
attached the December 29, 2011 physician peer review report
prepared by Dr. Peter Kirsch. Dr. Kirsch noted the
mechanism of iInjury as documented iIn the records does not
suggest i1t would cause severe ulnar neuropathy in the left
elbow. However, Higbee was doing well apparently prior to
the work incident and no other source of potential Injury
was documented. Dr. Kirsch concluded the findings of the
two electrodiagnostic studies were related to the December
6, 2011 work injury, although the injury mechanism based on

the information in the chart was not clear. Dr. Kirsch also
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determined the cervical and brachioplexus MRIs were not
medically necessary. On January 27, 2012, Dr. Kirsch found
the acquired claw deformity diagnosis secondary to ulnar
nerve compression at the elbow related to the December 6,
2011 work injury. However, he again noted the 1Injury
mechanism was unclear.

Jet also submitted the December 28, 2011 and
January 5, 2012 records of Dr. Rodrigo Moreno. On December
28, 2011, Dr. Moreno noted Higbee reported left extremity
symptoms beginning December 8, 2011 “after lifting some
weight at work but no specific trauma.” Dr. Moreno
diagnosed left cubital tunnel syndrome and ulnar neuropathy.
He noted 1t is uncommon “to have so quickly sensory and
motor symptoms objective findings after a couple of weeks.”
He also noted Higbee reported adequate strength and
sensation in his fingers prior to December 8, 2011. Dr.
Moreno recommended a cubital tunnel release and
transposition of the nerve and restricted him to one hand
duty. Dr. Moreno indicated on January 5, 2012, he would not
treat Higbee due to a disagreement with the patient’s wife.

Jet submitted the May 22, 2012, July 26, 2012 and
November 20, 2012 reports of Dr. DuBou, who also testified
by deposition on October 18, 2012. The May 22, 2012 report

reflects the following history provided by Higbee:
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On the day of injury, the 6% of

December 2011, he states that they were

holding up 1 beams and being held on his

left shoulder. He was pushing up with

his right hand. He did not have to hold

this for more than one minute. He

states he did this for probably two days

and had to do this particular activity

three to four times a day for at most

three days. He noted tingling and

numbness on the 6 but did not report

it until the 9.

After noting the subsequent medical history, Dr. DuBou
expressed his disbelief in Higbee’s history of the injury.
He concluded the above-described work events would not cause
a cubital tunnel syndrome of this severity. He also found
“very odd” the rapid occurrence of both atrophy and lack of
muscle articulation. Although Dr. DuBou could not say what
caused the symptoms, he opined the above events did not
cause an acute cubital tunnel. Dr. DuBou requested a post-
operative EMG/NCV by Dr. McKiernan.

In a July 26, 2012 addendum, Dr. DuBou stated
“[a]jlthough I do not know what caused the ulnar nerve
pathology, 1 can state with 100% accuracy that the activity
that he did on that date with the I-beam had nothing to do
with his ulnar nerve dysfunction.” Dr. DuBou also indicated
Dr. McKiernan agreed with his causation opinion.

In a November 20, 2012 addendum, Dr. DuBou

assigned restrictions. [In a separate report reflecting the
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same date, Dr. DuBou stated Dr. McKiernan opined “it would
be 1mpossible for that kind of activity to cause 90% axonal
loss.” Dr. DuBou suggested the iInjury may have occurred
sometime prior to the date claimed. He pointed out he has
never seen such rapid changes secondary to any injury other
than division of a nerve.

At his deposition, Dr. DuBou confirmed he
performed an independent medical evaluation on May 22, 2012.
Dr. DuBou reiterated Higbee told several physicians he was
unaware of any specific traumatic event, but reported to him
he thought holding of I-beams on his left shoulder on
December 6, 2011 may have caused 1t. Dr. DuBou again
expressed his disbelief regarding how rapidly Higbee’s
symptoms occurred:

For this to have started on the 6™ of

December to have early claw formation,

to have marked atrophy 1is very, very

fast. It goes against most medical

text. And even if you cut a nerve in

half, it takes a little bit of time to

see the atrophy. His occurred very

rapidly.
Dr. DuBou testified the post-operative May 31, 2012 EMG
showed 90% of the nerve fibers were no longer functioning,
without evidence of a conduction block into the elbow. He

also noted Dr. Tate’s February 2, 2012 operative report

reflects “focal compression at the entry of the cubital
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tunnel.” Dr. DuBou opined a severe blow, which 1is not
documented 1In this case, typically causes this type of
cubital tunnel syndrome. He estimated it should have taken
two to three months for the compression of the ulnar nerve
to develop to the level of atrophy and clawing presented by
Higbee. Based upon a review of Higbee’s deposition
testimony describing the alleged injurious event, his
opinion on causation remains unchanged because ‘“pressing on
the biceps muscle would not cause an ulnar nerve problem.
The only thing that would cause the ulnar nerve problem in
that area is usually a very displaced fracture.”

On cross-examination, Dr. DuBou admitted prior to
December 6, 2011, no documentation indicates Higbee
experienced ulnar nerve problems or had an active
symptomatic condition in his left arm. Likewise, he
confirmed Higbee was able to work full and regular duty as a
pipefitter prior to December 6, 2011.

Dr. DuBou testified he did not assess an
impairment rating in his earlier reports because “he wasn’t
at MMI when 1 saw him.” He agreed, without considering
causation, Higbee -currently qualifies for an iImpairment
rating pursuant to the AMA Guides. When asked to assign an
impairment rating during the deposition, Dr. DuBou testified

as follows:
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A: In something like this, you would
figure out the disability using Table
16-10 on 482 for sensory defects; Table
16-11, page 484 for muscle defects, and
multiplying whatever you find as a loss
by the potential table on loss of nerve
on table 16-15, page 492.

So on muscle function sensation,
I’d say on sensation, he’d be a grade
three, and i1t goes from 25 to 60. 1I°d
give him a 50 percent. Now, these are
guestimates, please.

Mr. Neal: Those are under Table
16-107?
A: Yes, and on another function it

would be a grade four, complete active
range of motion against gravity with
some resistence. Anything more than
that, you can’t go against anything but
gravity, so again, 1 gave the full 25
percent of that. So you then go from
there to table 16-15, page 492, and you
multiply what potentially could be the
total loss of the ulnar nerve, and we
have that here.

It s below ulnar nerve below
forearm. That would be seven percent
upper extremity sensation, and that
would be 25 times seven, so 52 percent.
On motor, the total nerve would be 35
percent. We said 50, so i1t’s 50 times
35 or one-half of that, which would be
17.5 plus two, figure 19.5 percent, 20
percent upper extremity reducing to 12
percent whole person.

Q: So if you had to give an estimate
as of the day you saw him, his left arm
condition would have a 12 percent whole
person impairment pursuant to the Fifth
Edition of the AMA Guides?

A: Correct.
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Q: As 1 understand your testimony,
with this type of injury, i1t Is common
or more likely than not that it doesn’t
get better, that it sort of stays where
it 1s, we hope that they don’t get
worse?

A: Right. Now, he did improve on the

clawing on his ring finger. I would

hope he’d continue to 1improve, but |

don’t know.

Q: Would i1t be fair to say, though,

that as how you described the

progression on one who’s hand had this,

that that 12 percent whole person

impairment rating, although you say he

was not at MMI at the time, would it be

reasonable to expect that’s what his

impairment rating is today?

A: Unlless he’s 1mproved markedly,

yeah.

Jet also submitted the December 4, 2012 records
review report of Dr. Wolens, who concluded the carrying of a
fifty to sixty pound beam on the upper arm as described by
Higbee In his deposition would not cause a crush iInjury and
subsequent neuropathy of the ulnar nerve. He also noted it
i1s “virtually impossible” to voluntarily compress a nerve to
the point of pathology because the symptoms are too
intolerable and the activity would be immediately
discontinued. He also found the timing of Higbee’s motor

dysfunction suggests the ulnar neuropathy may have preceded

the lifting of the beams. Dr. Wolens also noted the
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electrodiagnostics do not precisely identify the ulnar
neuropathy as a kind that may occur as a result of
“cumulative trauma” or even acute trauma at the elbow.

Jet and Higbee both submitted vocational reports
representing divergent views, which will not be summarized
as they are not pertinent to this appeal.

After summarizing the medical and lay evidence,
the ALJ, iIn his February 4, 2013 opinion, made the
following findings regarding causation and work-
relatedness:

The first issue which must be discussed
in this claim iIs a very interesting
Issue of work relatedness and
causation. The plaintiff supports this
claim in this regard with the fact that
he had no prior medical treatment for
complaints 1involving the left ulnar
nerve at any time prior to the work
related event of December 6, 2011. He
described his activities of that day
utilizing his left arm to lift heavy
metal I-beams which were in the shape
of the seven and supporting them with
his outstretched arm as they rested
across and down the inside of his
bicep. He developed a tingling
sensation TfTollowed shortly thereafter
with excruciating pain in his left
elbow extending iInto the forearm. He
credibly denied any other blows or
activities iIn the area of the left arm
or elbow. He then underwent surgery on
February 2, 2012 which failed to
relieve his symptoms and he has been
unable to return to work. The
plaintiff"s regular treating physician
made an initial diagnosis of cubital
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tunnel syndrome and possible
neuropathy. He ordered EMG studies
which were 1interpreted by Dr. Oropilla
as showing severe left ulnar neuropathy
at the elbow. The plaintiff was
referred to Dr. Tate, a hand surgeon
who noted the impression of acute onset
work related cubital tunnel syndrome
with acquired claw deformity. The
plaintiff was also seen by hand
surgeon, Dr. Moreno, who also diagnosed
cubital tunnel syndrome with ulnar
neuropathy, but did note that it was
uncommon to have sensory and motor
objective findings within a couple of
weeks of the iInjury. The utilization
review physician also felt the
plaintiff had ulnar nerve compression
and acquired claw deformity which
should be considered related to the
described events of December 6, 2011.
Dr. Barefoot also had no problem
finding the event of December 6, 2011
to be the cause of the plaintiff's
ulnar neuropathy. However, when Dr.
Richard DuBou performed his independent
medical evaluation on the plaintiff, he
questioned the causal relationship
between the described activities and
the condition. Like Dr. Moreno, he
felt 1t was very odd the plaintiff had
developed such rapid atrophy and lack
of muscle articulation TfTollowing the
described event. He was 1initially
under the impression that the plaintiff
rested the I-beams on his shoulder and
noted it to be very unlikely to cause
entrapment of the ulnar nerve at the
elbow. At his  deposition, the
mechanics of the incident were
described as having the brace rest on
his outstretched bicep and again Dr.
DuBou noted this activity could not
cause damage to the ulnar nerve which
was on the opposite side of the arm.
However, it 1s unclear from the
testimony as to whether the physician
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actually understood how the plaintiff
had to curl the I-beam while lifting it

allowing the I-beam to roll on the
muscle until it was in place. It is
also unclear whether Dr. DuBou

understood the I-beam was formed iIn the
shape of a seven allowing it to extend
down the inside of the outstretched arm
rather than a straight I-beam 1lying
flat across the bicep. Dr. Wolens
agreed with the iInterpretation of Dr.
DuBou as simply carrying the beam on
the bicep could not compress the ulnar
nerve. He also noted that 1t would be
highly improbable or virtually
impossible to voluntarily compress the
nerve to the point of the pathology and

symptoms would simply become
intolerable.
When the causal relationship

between an injury and a medical
condition is not apparent to a lay
person, the 1issue of causation 1is
solely within the province of a medical
expert. Elizabethtown Sportswear V.
Stice, 720 Sw2d 732, 733 (Ky. App.
1986) ; Mengel V. Hawaitan-Tropic
Northwest and Central Distributors,
Inc., 618 Sw2d 184 (Ky. 1981). If a
physician relies on an incorrect
history, an Administrative Law Judge
may disregard his expert opinion which
was based upon that history. Osborne v.
Pepsi-Cola, 816 Sw2d 643 (Ky. 1991).
In this particular case, the history
relied upon by both Dr. DuBou and Dr.
Wolens does not appear to be Fully

developed. 1t i1s unclear whether these
physicians took into consideration the
movement of the heavy steel I-beams

rolling across the musculature of the
plaintiff*s arm in different positions
as he was Jlifting and holding the
beams. It 1s also unclear whether
either of these physicians understood
the I-beams were welded into the shape
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of a seven and therefore had unevenly
distributed weight which hung to the
inside of the plaintiff"s outstretched
arm. After review of the entirety of
the evidence, 1 am unsure as to whether
these physicians understood anything
more about the history of the event
other than there being weight placed
upon an outstretched bicep. While they
discredit the temporality alone as
being sufficient for causation, it 1is
clearly a consideration the plaintiff
was able to work in this heavy manual
labor position up until the described
events. Given the size and shape of
the beam iIn question and noting the
plaintiff"s credible testimony that it
rolled on his muscle as he curled them
into place and held them while they
were being welded, I believe the
treating physician, Dr. Kirsch and Dr.
Barefoot correctly placed causation of
the plaintiff"s ulnar nerve injury on
his work with the defendant occurring
on or about December 6, 2011.
Therefore, | find for the plaintiff on
the issues of work relatedness,
causation and injury as defined by the
Act.

The ALJ then determined Higbee was not permanently totally
disabled. The ALJ found the following regarding PPD
benefits:

The determination of permanent partial
disability begins with the selection of
the appropriate 1mpairment rating under
the AMA Guides. In Jones v. Brash-Barry
General Contractors, 189 SW3d 149 (Ky.
App. 2006), the Court of Appeals found
that it was error for the Administrative
Law Judge to rely on an impairment
assessed by a physician who noted in his
testimony that the impairment was
outside the expressed terms of the AMA
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The ALJ

Guides. In making their decision, the
Court stated ‘“therefore, Dr. Reasor’s
opinion that Jones 1i1s 26% disabled is
not competent, substantial evidence
because such a finding 1i1s greatly in
excess of the expressed terms of the AMA
Guides for the Category 111 injury Dr.
Reasor found Jones to have.” Id. at 154.
In Tokiko (USA), Inc. v. Kelly, 281 SW3d
771 (Ky. 2009), the Supreme Court of
Kentucky noted that the Jones decision
concerned an Administrative Law Judge®s
authority to rely on a physician who
conceded that a worker’s back condition
fell within a particular iImpairment
category, but disagreed with the
percentages called for 1i1n the Guides,

see page 775. The Administrative Law
Judge is convinced from a review of the
evidence that Dr. DuBou correctly

indicated the plaintiff would have an
impairment under the AMA Guides to the
Evaluation of Permanent [Impairment,
Fifth edition of 12% attributable to the
this injury. Under KRS 342.730 (1)(b),
a 12% impairment carries a
multiplication factor 1 of for a 12%
permanent partial disability.

enhanced the award of PPD benefits by a 3.2

multiplier pursuant to KRS 342.730(1)(c)l1l and 3.

also fTound
dispute and declined to award vocational
benefits.

multiplier, TTD benefits from December 10, 2011 through June

The ALJ awarded PPD benefits increased by the 3.2

6, 2012 and medical benefits.
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Jet filed a petition for reconsideration asserting

the same arguments 1t now makes on appeal.

the petition on February 28, 2013, stating as follows:

This matter 1is before the ALJ on
Petition for Reconsideration Tiled by
the defendant. The defendant requests
the ALJ reconsider his findings
regarding causation and work
relatedness. The ALJ has reviewed the
petition, the response and the Opinion
and Award and notes that his finding
regarding causation and work relatedness
are supported by the opinions of Dr.
Tate, Dr. Barefoot and Dr. Kirsch.
Based upon the evidence in the record, |1
simply found these opinions iIn that
regard to be more convincing that the
opinions of Dr. Wolens and Dr. DuBou.
In addition, 1 did believe the opinion
of Dr. DuBou regarding iImpairment he
assessed for the plaintiff’s injury.
While he noted the plaintiff was not at
[WI] at the time of his evaluation, he
noted the type of injury the plaintiff
received generally did not improve and
the plaintiff was left with significant
nerve loss after the surgery failed. 1
explained that this was not the type of
situation where in the physician
conceded that his impairment was outside
the parameters set forth iIn the [AMA
Guides] as in Jones Vv. Brash-Barry
General Contractors, 189 S.W.3d 149 (Ky.
App. 2006). Therefore, the request of
the defendant i1s a reargument of the
evidence. The Petition for
Reconsideration is DENIED.

On appeal, Jet argues the opinions of Drs.

The ALJ denied

Tate,

Kirsch and Barefoot regarding causation do not constitute

substantial

evidence upon which the ALJ could rely.
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asserts the above physicians did not obtain a detailed
history from Higbee concerning the injury mechanism and
their opinions are based solely on a temporal relationship.
Jet asserts Drs. DuBou and Wolens obtained the most detailed
description of the Injury mechanism and concluded Higbee’s
work activities did not cause his upper left extremity
condition.

Jet also argues the ALJ improperly shifted the
burden of proof on causation from Higbee to the employer.
It notes the ALJ found the opinions of Drs. DuBou and Wolens
less persuasive since they did not have a fully developed
history of the iInjury mechanism. However, Jet asserts the
ALJ “did not provide the same scrutiny to the medical
opinions of Drs. Kirsch, Tate and Barefoot”.

Jet argues the ALJ abused his discretion when he
played ALJ and physician in rejecting Drs. DuBou’s and
Wolens” opinions on causation because “they were not aware
that the beam at issue was shaped like a “7” and “rolled”
across the musculature of [Higbee’s] arm.” Jet asserts no
physician was provided this history and the ALJ “placed
himself in the shoes of a physician in finding these aspects
of the alleged mechanism of i1njury significant, when no
physician expressed this opinion.” Finally, Jet argues the

ALJ erred in relying upon Dr. DuBou’s assessment of
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impairment since Higbee was not at MMI at the time of the
May 22, 2012 evaluation and the impairment rating of 12% was
a “guestimate.”

As the claimant 1In a workers” compensation
proceeding, Higbee had the burden of proving each of the
essential elements of his cause of action, including
causation/work-relatedness and extent of disability. Since
Higbee was successful in his burden, the question on appeal
is whether substantial evidence of record exists to support

the ALJ’s decision. Wolf Creek Collieries v. Crum, 673

S.w.2d 735 (Ky. App. 1984). “Substantial evidence” 1is
defined as that of relevant consequence having the fitness
to induce conviction in the minds of reasonable persons.

Smyzer v. B. F. Goodrich Chemical Co., 474 S.W.2d 367 (Ky.

1971).
As fact-finder, the ALJ has the sole authority to
determine the weight, credibility and substance of the

evidence. Square D Co. v. Tipton, 862 S.W.2d 308 (Ky.

1993). Similarly, the ALJ has the discretion to determine
all reasonable iInferences to be drawn from the evidence.

Miller v. East Kentucky Beverage/Pepsico, Inc., 951 S.Ww.2d

329 (Ky. 1997); Jackson v. General Refractories Co., 581

S.w.2d 10 (Ky. 1979). The ALJ may reject any testimony and

believe or disbelieve various parts of the evidence,
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regardless of whether it comes from the same witness or the

same adversary party’s total proof. Magic Coal Co. v. Fox,

19 S.w.3d 88 (Ky. 2000). Although a party may note
evidence supporting a different outcome than reached by an
ALJ, such 1s not an adequate basis to reverse on appeal.

McCloud v. Beth-Elkhorn Corp., 514 S.W.2d 46 (Ky. 1974).

The Board, as an appellate tribunal, may not
usurp the ALJ’s role as fact-finder by superimposing its
own appraisals as to the weight and credibility to be
afforded the evidence or by noting reasonable iInferences
that otherwise could have been drawn from the record.

Whittaker v. Rowland, 998 S.Ww.2d 479, 481 (Ky. 1999). As

long as the ALJ’s ruling with regard to an 1issue 1is
supported by substantial evidence, it may not be disturbed

on appeal. Special Fund v. Francis, 708 S.W.2d 641, 643

(Ky. 1986).

The record contains substantial evidence
supporting the ALJ’s determination the December 6, 2011 work
activities caused Higbee’s upper left extremity condition.
An ALJ is vested with broad authority to decide questions

involving causation. Dravo Lime Co. v. Eakins, 156 S.W.3d

283 (Ky. 2003). However, when the cause of a condition is
not readily apparent to a lay person, medical testimony

supporting causation is required. Mengel v. Hawaiitan-Tropic
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Northwest & Central Distributors, Inc., 618 S.W.2d 184 (Ky.

App. 1981). Medical causation must be proven by medical
opinion within “reasonable medical probability.” Lexington

Cartage Co. v. Williams, 407 S.W.2d 396 (Ky. 1966). The

mere possibility of work-related causation i1s insufficient.

Pierce v. Kentucky Galvanizing Co., Inc., 606 S.W.2d 165

(Ky. App- 1980).

In Ffinding the existence of work-relatedness/
causation, the ALJ relied upon Higbee’s testimony and the
opinions of Drs. Tate, Kirsch and Barefoot. The ALJ
extensively reviewed Higbee’s testimony regarding the
injurious event, and clearly found him to be credible. He
also emphasized the size and shape of the beam in question,
as well as the fact Higbee was able to work as a pipefitter
up until December 6, 2011. Dr. Tate, the treating
physician, stated in his January 18, 2012 note “cubital
tunnel syndrome, acute onset, work related, according to the
history furnished by the patient, along with an acquired
claw deformity.” On August 14, 2012, Dr. Tate again found
the injuries to be work-related due to the history provided
by Higbhee and the fact he reported it immediately.
Likewise, In assigning a 10% mimpairment rating for Higbee’s
upper left extremity injury, Dr. Barefoot apportioned the

entire iImpairment “to that work relatedness in regards to
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his December 5, 2011 workplace injury.” We also note Jet’s
own expert physician, Dr. Kirsch, opined the acquired claw
deformity and ulnar nerve compression at the elbow related
to the December 6, 2011 work injury.

As noted by Jet, there i1s evidence in the record
supporting 1its argument of Qlack of causation/work-
relatedness. However, citing to the conflicting evidence in
the record, primarily the testimony and records of Drs.
DuBou and Wolens, is not an adequate basis to reverse on

appeal . McCloud v. Beth-Elkhorn Corp., supra. Jet’s

critique of the injury history obtained by Drs. Tate, Kirsch
and Barefoot goes to the weight of the evidence. The ALJ
acted within his discretion in finding Higbee’s testimony,
together with the opinions of Drs. Tate, Kirsch and
Barefoot, established a causal relationship between the
December 6, 2011 work activity and left upper extremity
condition.

We find no merit 1in Jet’s argument the ALJ
improperly shifted the burden of proof regarding causation
to the employer. Jet and Higbee filed conflicting lay and
medical evidence addressing the issue of work-relatedness
and causation. The ALJ found more persuasive the evidence
filed by Higbee. This was the prerogative of the ALJ as he

has broad authority regarding causation and he may reject or
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disbelieve any part of the evidence. Magic Coal Co. v. Fox,

supra, Dravo Lime Co. v. Eakins, supra. For the same

reasons, we vreject Jet’s argument the “ALJ played
physician.”

Finally, we find no merit in Jet’s argument the
ALJ could not rely on the 12% impairment rating assigned by
Dr. DuBou during his deposition testimony. It is clear from
Dr. DuBou’s deposition testimony he referred to and followed
the AMA Guides iIn assigning the 12% impairment rating. Jet
iIs correct in noting Dr. DuBou testified he did not assign
an impairment rating when he evaluated Higbee because he had
not reached MMI. However, as noted by the ALJ in the order
on reconsideration, Dr. DuBou agreed the type of 1iInjury
sustained by Higbee is one which typically does not improve
and stated i1t would be reasonable to expect his impairment
rating to be 12% as of “today.” Therefore, Dr. DuBou’s
testimony assigning a 12% impairment rating constitutes
substantial evidence and will not be disturbed on appeal.

Accordingly, the February 4, 2013 opinion and
order and the February 28, 2013 order denying Jet’s petition
for reconsideration by Hon. John B. Coleman, Administrative
Law Judge, is AFFIRMED.

STIVERS, MEMBER, CONCURS.
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