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BEFORE: STIVERS and RECHTER, Members.

RECHTER, Member. James Robinson (“‘Robinson”) appeals from
the August 21, 2015 Opinion and Order and the October 5,
2015 Order on Petition for Reconsideration rendered by Hon.
Steven G. Bolton, Administrative Law Judge (*‘ALJ”). The
ALJ determined Robinson sustained a 6% Impairment rating as

a result of a shoulder injury, and a 2.5% impairment rating



for a psychological portion of his iInjury, for a total 8.5%
impairment. Robinson was additionally awarded temporary
total disability benefits and future medical benefits for
the shoulder injury. The ALJ did not award future
psychological treatment, however, which Robinson now
appeals. For the reasons set forth herein, we reverse in
part and remand.

Because the 1issue raised on appeal 1is very
narrow, a detailed recitation of the facts Is unnecessary.
Robinson suffered a work-related injury to his right
shoulder on April 5, 2008, while employed as a mason. He
had previously injured his right shoulder, and was awarded
permanent partial disability benefits in February, 2008.
Following the 2008 injury, he underwent three surgeries
between 2008 and 2010. He filed a Form 101 which was later
amended to include a claim for psychological Injury.

Robinson submitted the vreport of Dr. Timothy
Allen to support his claim for psychological injury. Dr.
Allen conducted an Independent Psychiatric Examination on
April 20, 2011. He received Robinson’s medical records and
received a lengthy psychological and social history. Dr.
Allen concluded Robinson had developed pain disorder and
adjustment disorder related to the cumulative effects of

his multiple shoulder injuries and his current physical
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limitations. He further stated a portion of Robinson’s
mental condition is related to his physical condition. Dr.
Allen recommended twenty sessions of psychotherapy to
develop coping skills, and a pain management protocol. Dr.
Allen did not believe Robinson was at maximum medical
improvement (“MMI’’) for the psychiatric condition as of the
April 20, 2011 examination date.

Due to Robinson’s ongoing treatment TfTor his
shoulder injury, the adjudication of his claim was delayed.
On November 4, 2013, Dr. Allen provided deposition
testimony. He explained Robinson exhibited signs of
symptom exaggeration on an MMPl test. Dr. Allen also
concluded Robinson’s fTailure to obtain appropriate medical
care and treatment otherwise available to him contributed
to a Jlack of any 1i1mprovement in his psychological
condition. For this reason, and given the length of time
since the injury, Dr. Allen no longer recommended
continuing psychotherapy treatment. When asked whether
Robinson was at MMI as of the date of Dr. Allen’s
deposition, he explained:

I’m less certain about this and

let me explain. Now he’s almost five

year, | Dbelieve, actually more than

five years from the 1iInjury and the

longer you go without treatment after

any kind of psychological symptoms
develop, the more resistant they are to
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treatment, so 1 think he’s approaching
it not at MMI.

I think he’s got to be near there
because from my standpoint the
likelihood of substantial i1mprovement
five years down the road is pretty low.
You develop your own coping skills, you
adapt, and he has to some degree. He
still has symptoms and to have an easy
turnaround on these symptoms is going
to be very difficult. And so, 1 guess,
when we talk about MMI, we talk about
substantial benefit, and 1 doubt that a
few sessions of psychotherapy are going
to cause or give him substantial
benefit at this point because i1t’s been
so long.

And so, I think to the best of my

ability 1 think he probably i1s at MMI

but 1 couldn”t be more certain until |

saw him for sure, but 1 jJjust, my

experience with psychotherapy and that

sort of thing, 1it’s just, 1iIt’s been

such a long time now.

The ALJ ultimately determined Robinson suffered a
work-related injury to his right shoulder resulting In a 6%
whole person impairment, and suffered a psychological
injury resulting a 2.5% whole person impairment. He
awarded temporary total disability and permanent partial
disability benefits. Relying on Dr. Allen’s deposition
testimony, the ALJ declined to award TfTuture medical

benefits for Robinson’s psychological injury. Robinson

challenged this determination in a petition for



reconsideration, which the ALJ denied. He now raises the
same issue on appeal.

We conclude the ALJ erred in TfTailing to award
future medical benefits relating to the psychological
injury. KRS 342.020(1) requires an employer to pay for the
cure and relief from the effects of an injury ‘“as may
reasonably be required at the time of the injury and
thereafter during disability.” The ALJ assigned a
permanent impairment rating as a result of the
psychological injury, and that finding has not been
appealed. As such, the ALJ was required to enter an award
of future medical benefits relating to the psychological

injury. FE1 Installation, Inc. v. Williams, 214 S.W.3d

313, 319 (Ky. 2007). See also Max & Erma’s v. Lane, 290

S.W.3d 695, 697 (Ky. App. 2009)(the finding of a permanent
impairment rating equates to a permanent disability which
“obligates [the employer] to pay for any reasonable and
necessary medical treatment for the cure and relief of
Lane’s disability.”). Robinson’s employer retains the
right to challenge the compensability of any such future
treatment through the medical fee dispute process.
Accordingly, that portion of the August 21, 2015
Opinion and Order and the October 5, 2015 Order on Petition

for Reconsideration rendered by Hon. Steven G. Bolton,
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Administrative Law Judge, denying Robinson future medical
care for his psychological injury is hereby REVERSED. This
claim 1s REMANDED to the Administrative Law Judge for entry
of an award of future medical benefits for Robinson’s
psychological injury.
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