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CLAIM NO. 201101220 

 
 
EALY WATSON   PETITIONER 
 
 
 
VS.  APPEAL FROM HON. J. LANDON OVERFIELD, 
  CHIEF ADMINISTRATIVE LAW JUDGE 
 
 
 
ICG, LLC, 
HON. J. LANDON OVERFIELD,  
CHIEF ADMINISTRATIVE LAW JUDGE,  
HON DWIGHT T. LOVAN,  
EXECUTIVE DIRECTOR,  
and HON. ROBERT L. WHITTAKER,  
KENTUCKY LABOR CABINET RESPONDENTS 
 
 

OPINION AND ORDER 
DISMISSING 

 
   * * * * * * 
 
 
BEFORE:  ALVEY, Chairman; STIVERS and SMITH, Members.   
 

ALVEY, Chairman.  Ealy Watson (“Watson”) seeks review of an 

order entered April 20, 2012 by Hon. J. Landon Overfield, 

Chief Administrative law Judge (“CALJ”) placing this claim 
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in abeyance.  Watson also appeals from the May 17, 2012 

order denying his petition for reconsideration. 

Watson filed a Form 102 Application for 

Resolution of a Coal Workers’ Pneumoconiosis (“CWP”), claim 

on September 6, 2011.  An order was issued on September 14, 

2011, temporarily assigning the claim to the CALJ.  Watson 

alleged he contracted CWP while working for ICG, LLC 

(“ICG”), with a last exposure date of October 16, 2008.  In 

the Form 104 attached with the claim filing, Watson stated 

he worked for ICG from December 1998 through the last 

exposure date.   

On November 29, 2011, Watson filed a motion for 

an award to be entered because ICG had failed to have him 

evaluated pursuant to KRS 342.316(1)(b)(4)(d).  ICG has 

never entered an appearance, filed a report from a “B” 

reader (as required by 803 KAR 25:009(2)2), filed a Form 

111-OD, or in any way participated in the litigation of 

this claim. 

On December 28, 2011, the CALJ entered an order 

granting ICG 20 days to file the report of a “B” reader, or 

show cause why the relief sought should not be granted.  

ICG again failed to respond to the ALJ’s order.   

On April 19, 2012, Watson filed a motion for 

award of benefits, or for the claim to be assigned to an 
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ALJ for entry of an award.  On April 20, 2012, the CALJ 

entered an order setting aside his previous order of 

December 28, 2011, and placed the claim in abeyance.  

Watson filed a petition for reconsideration on April 20, 

2012, asking the CALJ to reconsider his order, and to award 

benefits pursuant to KRS 342.732(1)(c).  The petition for 

reconsideration was overruled by order entered May 17, 

2012.  Watson filed a notice of appeal on May 21, 2012. 

Because we conclude the CALJ’s ruling is 

interlocutory and does not does not represent a final and 

appealable order, we dismiss Watson’s appeal. 803 KAR 

25:009 et. seq. does not provide a specific procedure for 

appealing claims to this Board.  However, 803 KAR 25:009(8) 

specifically states as follows: 

Any procedures not specifically set 
forth in this administrative regulation 
shall be governed by the guidelines set 
forth in 803 KAR 25:010, Procedure for 
adjustments of claims. 
 
803 KAR 25:010 Sec. 21 (2)(a) provides as 

follows: “[w]ithin thirty (30) days of the date a final 

award, order, or decision rendered by an administrative law 

judge pursuant to KRS 342.275(2) is filed, any party 

aggrieved by that award, order, or decision may file a 

notice of appeal to the Workers’ Compensation Board.”  803 

KAR 25:010 Sec. 21 (2)(b) defines a final award, order or 



 -4-

decision as follows:  “[a]s used in this section, a final 

award, order or decision shall be determined in accordance 

with Civil Rule 54.02(1) and (2).” 

Civil Rule 54.02(1) and (2) states as follows: 

(1) When more than one claim for relief 
is presented in an action, . . .the 
court may grant a final judgment upon 
one or more but less than all of the 
claims or parties only upon a 
determination that there is no just 
reason for delay. The judgment shall 
recite such determination and shall 
recite that the judgment is final. In 
the absence of such recital, any order 
or other form of decision, however 
designated, which adjudicates less than 
all the claims or the rights and 
liabilities of less than all the 
parties shall not terminate the action 
as to any of the claims or parties, and 
the order or other form of decision is 
interlocutory and subject to revision 
at any time before the entry of 
judgment adjudicating all the claims 
and the rights and liabilities of all 
the parties. 
 

(2) When the remaining claim or claims 
in a multiple claim action are disposed 
of by judgment, that judgment shall be 
deemed to readjudicate finally as of 
that date and in the same terms all 
prior interlocutory orders and 
judgments determining claims which are 
not specifically disposed of in such 
final judgment. 

 

Hence, an order of an ALJ is appealable only if: 

1) it terminates the action itself; 2) acts to decide all 

matters litigated by the parties; and 3) operates to 
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determine all the rights of the parties so as to divest the 

ALJ of authority.  Tube Turns Division vs. Logsdon, 677 

S.W.2d 897 (Ky. App. 1984); cf. Searcy v. Three Point Coal 

Co., 280 Ky. 683, 134 S.W.2d 228 (1939); and Transit 

Authority of River City vs. Sailing, 774 S.W.2d 468 (Ky. 

App. 1980); see also Ramada Inn vs. Thomas, 892 S.W.2d 593 

(Ky. 1995).    

In this instance, the CALJ’s order merely places 

the claim in abeyance, without making a determination on 

the merits.  Clearly the orders entered by the CALJ on 

April 20, 2012, and May 17, 2012 are not final and 

appealable.  The CALJ’s orders do not operate to terminate 

the action itself.  The CALJ’s rulings do not act to 

finally decide all outstanding issues, nor do they operate 

to determine all the rights of the parties so as to divest 

the ALJ once and for all of the authority to decide the 

overall merits of the claim.  

According, the appeal seeking review of the 

orders entered April 20, 2012, and May 17, 2012 entered by 

Hon. J. Landon Overfield, Chief Administrative law Judge, 

is hereby DISMISSED.   

ALL CONCUR. 

  ___________________________________ 
            MICHAEL W. ALVEY, CHAIRMAN 
            WORKERS’ COMPENSATION BOARD 



 -6-

COUNSEL FOR PETITIONER:  

HON JAMES D HOLLIDAY 
P.O. BOX 29 
HAZARD, KY 41702 
 
RESPONDENTS:  
 
ICG LLC  
300 CORPORATE CENTRE DR 
SCOTT DEPOT, WV 25560 
 
AMERICAN INTL SOUTH INS CO 
CHARTIS CLAIM/PO BOX 3960 
ALPHARETTA, GA 30023 
 
HON DWIGHT T LOVAN 
COMMISSIONER 
DEPARTMENT OF WORKERS’ CLAIMS 
657 CHAMBERLIN AVE 
FRANKFORT, KY 40601 
 
HON ROBERT L WHITTAKER 
1047 U.S. HWY 127 SOUTH, STE 4 
FRANKFORT, KY 40601 
 
ADMINISTRATIVE LAW JUDGE:  
 
HON J LANDON OVERFIELD 
CHIEF ADMINISTRATIVE LAW JUDGE 
DEPARTMENT OF WORKERS’ CLAIMS 
657 CHAMBERLIN AVE 
FRANKFORT, KY 40601 
 

 


