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   * * * * * * 
 
 
BEFORE:  ALVEY, Chairman, STIVERS and RECHTER, Members.   
 

ALVEY, Chairman.  Dave Nelson (“Nelson”) appeals from an 

opinion and order rendered November 23, 2013 by Hon. Grant 

S. Roark, Administrative Law Judge (“ALJ”) dismissing his 

claim against Single Barrel Enterprises, Inc. (“Single 

Barrel”).  Nelson also appeals from the January 8, 2014 

order denying his petition for reconsideration. 
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  On appeal, Nelson argues the ALJ erred by 

dismissing his claim despite the overwhelming weight of the 

evidence to the contrary.  Because the ALJ referenced 

Nelson’s deposition which clearly was never filed with the 

Kentucky Department of Workers’ Claims, we vacate and 

remand. 

  Nelson filed a Form 101 on March 13, 2013 

alleging he sustained a head injury on October 10, 2012 

when he “slipped and fell” on Single Barrel’s floor.  A 

scheduling order was issued by the Kentucky Department of 

Workers’ Claims on April 16, 2013 assigning the case to the 

ALJ, and scheduling a benefit review conference. 

  Apparently Nelson’s deposition was taken on May 

7, 2013.  In the physical claim file is a copy of the cover 

page of that deposition which was received by the 

Department of Workers’ Claims on June 3, 2013.  However, 

the following 109 pages are testimony from a witness in 

another claim.  Filenet, the electronic filing program to 

which all pleadings filed with the Department of Workers’ 

Claims are scanned, reflects the same filing.  Nelson’s 

deposition transcript is not located in either the physical 

or electronic file, and other than the cover page, there is 

no notation of its existence.   
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  In its witness list filed August 13, 2013, Single 

Barrel summarized Nelson’s deposition testimony.  Nelson 

did not file a witness list.  The evidence of record was 

summarized at the hearing held September 17, 2013.  The ALJ 

listed the evidence, and on page six, specifically stated, 

“I also have the plaintiff’s deposition.”  Nelson raised no 

objection to the listing of evidence. 

  In its brief filed before the ALJ on October 18, 

2013, Single Barrel referenced Nelson’s June 3, 2013 

deposition.  In his brief filed October 16, 2013, Nelson 

refers to “(Tr.)” when citing to his testimony, but makes 

no clarification as to whether he is referring to the 

hearing transcript, or his deposition transcript.  In the 

November 25, 2013 opinion and order, the ALJ summarized 

Nelson’s hearing testimony, but addressed the deposition 

testimony by stating only, “Plaintiff also testified by 

deposition.” 

  As noted previously, a review of the physical 

file, and Filenet, the Department of Workers’ Claims 

imaging system, reveals the deposition was never filed of 

record.  Clearly the ALJ could not have reviewed Nelson’s 

deposition transcript since it does not exist in the 

record, despite the obvious attempt by the court reporter 

to file it. 
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  It is noted Nelson did not raise the issue 

regarding the consideration of information not in evidence.  

However, we believe it is impermissible for the ALJ to 

render a decision based in part, no matter how small, on 

evidence which does not exist in the record.  KRS 

342.285(2)(c) provides generally the Board may determine on 

appeal whether an order, decision or award is in conformity 

to the provisions of Chapter 342.  KRS 342.285(3) provides 

that the Board may “in its discretion” remand a claim to an 

ALJ “for further proceedings in conformity with the 

direction of the board.”  We interpret these provisions to 

signify this Board may sua sponte reach issues even if 

unpreserved in order to warrant proper application of the 

law.  George Humfleet Mobile Homes v. Christman, 125 S.W.3d 

288, 294 (Ky. 2004). 

  Based upon the procedural facts of this case, we 

sua sponte determine the ALJ improperly listed Nelson’s 

deposition as evidence at both the hearing and in his 

decision because it had not been submitted into evidence.  

We, therefore, vacate the November 25, 2013 opinion and 

order, on grounds other than those raised by Nelson on 

appeal, and remand with instructions for the ALJ to issue a 

decision based upon the facts in evidence.  Since the court 

reporter obviously attempted to file the deposition 
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transcript, the ALJ may, at his discretion, either allow 

the parties to properly file a copy of Nelson’s deposition 

transcript of record, or he may review the file and issue a 

decision without such reference. 

  Because of this irregularity, we will not address 

Nelson’s argument raised in his brief to this Board.  

Nelson deserves to have his claim decided based only upon 

the facts in evidence. 

  After reconsideration of the evidence, the ALJ may 

well arrive at the same conclusions as in his previous 

decision.  We are not directing he arrive at any particular 

result.  We are not attempting to substitute our judgment 

for that of the ALJ.  The final result of this action may 

well result in a dismissal as previously decided by the 

ALJ.   

  Accordingly, the opinion and order rendered by 

Hon. Grant S. Roark, Administrative Law Judge, November 25, 

2013, and the January 8, 2014 order denying Nelson’s 

petition for reconsideration are hereby VACATED and 

REMANDED for further proceedings consistent with this 

opinion. 

 STIVERS, MEMBER, CONCURS. 

 RECHTER, MEMBER, CONCURS IN RESULT ONLY.   
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