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BEFORE: ALVEY, Chairman, STIVERS and RECHTER, Members.

STIVERS, Member. Brian Jones (*‘Jones”) seeks review of the
April 4, 2013, opinion and order of Hon. Robert Swisher,
Administrative Law Judge (“ALJ”) resolving two medical fee
disputes fTiled by Bruce Walters Ford Sales (“Walters™).

Jones also appeals from the May 10, 2013, and July 30,



2013, orders relating to a weaning schedule designed to
eliminate Jones” use of narcotic medication, as well as the
September 23, 2013, order overruling his petition for
reconsideration. In the April 4, 2013, opinion and order
the ALJ resolved two of the three contested issues iIn favor
of Jones. Jones seeks review of that portion of the
opinion and order determining the wuse of narcotic
medication is not reasonable and necessary treatment of his
work-related injury and directing that over a period of
time he be weaned from the use of narcotics.

On October 25, 2005, Jones filed a Form 101
alleging on February 11, 2004, while in the employ of
Walters he sustained iInjuries to his “low back, pain into
legs, emotional component.” On March 15, 2006, Hon.
Lawrence Smith, Administrative Law Judge, entered an order
approving settlement of Jones” claim. The settlement
agreement reveals Jones did not waive entitlement to future
medical expenses.

On April 20, 2012, Walters filed a motion to
reopen and Form 112 medical fee dispute pertaining to a
request from Dr. Naveed Ahmed, Jones’ treating physician,
for a lumbar back brace. Relying upon the opinion of Dr.
Daniel Wolens, Walters asserted the back brace was not

reasonable and necessary treatment for the cure and effects
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of Jones’ work-related injury. In his response, Jones did
not object to the motion to reopen but requested the matter
be forwarded to an ALJ for a formal hearing. Jones also
filed a motion pursuant to KRS 342.315 seeking a university
evaluation. On May 3, 2012, Jones fTiled a one-page fTill-
in-the-blank notarized statement of Dr. Ahmed entitled
“Medical Opinion: Reasonableness and Necessity of Medical
Treatment” which was partially completed. Jones also filed
the medical records of Dr. Ahmed with Neurology Spine &
Headache Center covering the period from October 27, 2009,
through March 7, 2012. On May 16, 2012, Hon. J. Landon
Overfield, Chief Administrative Law Judge (““"CALJ™)
sustained the motion to reopen to the extent the medical
fee dispute would be referred to an ALJ Tfor fTinal
adjudication. The CALJ also ordered Dr. Ahmed joined as a
party to the medical fee dispute. The claim was
subsequently assigned to the ALJ. The ALJ overruled Jones’
motion for a university evaluation.

In response to Jones” request for production of
documents, Walters filed various reports of Dr. Wolens
generated during the period from May 24, 2004, through
April 23, 2010. It also filed various medical records of
Dr. Ahmed generated during the period from February 22,

2010, through June 30, 2010. Jones introduced the reports
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of Dr. Ahmed dated March 7, 2012, and July 31, 2012,
various medical records of Dr. Wolens spanning the period
from May 24, 2004, through April 29, 2010, and various
records of Dr. Ahmed spanning the period from February 22,
2010, through June 15, 2010.

On November 24, 2010, Walters filed another Form
112 asserting the future use of narcotic medication was not
reasonable and necessary treatment of Jones’ work-related
injury. It cited and attached Dr. Timothy Kriss” November
4, 2012, report which iIn part recommended Jones discontinue
the use of narcotic medication. That report also addressed
the reasonableness and necessity of the back brace and a
lumbar MRI scan requested by Dr. Ahmed. Dr. Kriss”
November 28, 2012, deposition was introduced.

Notably, Walters filed a witness list and a
statement of proposed stipulations and notice of contested
issues. Jones fTiled neither.

The January 29, 2013, benefit review conference
(“BRC”) order reflects the contested issues were unpaid and
contested medical expenses. Under the heading “Other,” was
“medical dispute contesting compensability of a back brace
(dynamic splint) as well as narcotic medication on the

basis of medical reasonableness/necessity.”



At the February 19, 2013, hearing, the ALJ
recited the contested issues as set forth in the BRC order.
At the conclusion of the hearing, the ALJ directed
simultaneous briefs be filed.

On March 21, 2013, Walters fTiled a brief. Jones
filed no brief.

Based on Dr. Ahmed”’s opinions and recommendation,
the ALJ determined the back brace was medically reasonable
and necessary. With respect to Walters” challenge to
narcotic medications, the ALJ found as follows:

With respect to the
defendant/employer’s challenge and

objection to narcotic medications,

however, the ALJ finds the analysis

provided by Dr. Kriss to be persuasive

and probative, particularly in light of

Dr. Ahmed”’s concession that he would be

willing to attempt treatment with forms
of medications different than those

presently prescribed. Specifically,
with respect to Lortab, the ALJ 1is
convinced from the plaintiff’s

testimony that he receives very little
relief, which he described as no more
than two hours at a time, and that the
risks identified by Dr. Kriss 1in his
report and deposition outweigh any
temporary benefit plaintiff is
receiving from that medication. It is
further persuasive to the ALJ that Dr.
Kriss did not simply dismiss ongoing
treatment with narcotic medications but
made specific recommendations as to
alternative medications iIn order to
address the plaintiff’s symptoms and
complaints. The ALJ 1s cognizant,
however, of the fact that plaintiff
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cannot simply be  withdrawn “cold
turkey” from his narcotic medication
and that an appropriate weaning period
will likely be required. The
defendant/employer shall remain liable
for costs of the narcotic medication,
including Lortab, during an appropriate
weaning period as administered by Dr.

Ahmed after which the
defendant/employer shall have no
liability for ongoing narcotic
medications.

Noting the Hlumbar MRl recommended by Dr. Ahmed
had not been preserved as a contested issue at the BRC and
was not the subject of a pending medical dispute, the ALJ
determined the parties had tried that 1issue by consent.
Based on the medical evidence, the ALJ concluded the MRI
was medically reasonable and necessary. The ALJ entered
the following order:

1. The motion to reopen/medical
fee dispute of the defendant/employer,
Bruce Walters Ford Sales, is OVERRULED
with respect to the recommendation of a
back brace/dynamic splint and lumbar
MRI, and the defendant/employer and/or
its workers” compensation carrier shall
immediately authorize those treatment
recommendations.

2. The motion to reopen/medical
fee dispute of the defendant/employer,
Bruce Walters Ford Sales, i1s SUSTAINED
with respect to ongoing prescription of
narcotic medication provided, however,
that the defendant/employer and/or 1its
workers”  compensation carrier shall
remain liable for the provision of
narcotic medication, including Lortab,
during an appropriate period of weaning
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to be determined by Dr. Ahmed, the
plaintiff’s treating neurologist,
during the course of which the
plaintiff’s medication regimen shall be

adjusted to include non-narcotic
medications. After the appropriate
weaning period, however, the
defendant/employer shall not be

responsible for the cost of ongoing
narcotic medication.

3. Motions for Attorneys’ Fees
shall be filed with this ALJ’s office

within thirty (30) days after the final
disposition of this decision.

No petition Tfor reconsideration was Tiled by
either party. However, on April 23, 2013, Walters filed a
Motion for Proper Weaning Schedule noting the ALJ found it
liable for narcotic medication during an appropriate period
of weaning to be determined by Dr. Ahmed. Walters also
cited to Dr. Kriss” report and subsequent deposition
regarding the medication he recommended for Jones. It
requested the ALJ enter an order directing Dr. Ahmed to
implement and submit a weaning schedule based on Dr. Kriss’
recommendations or in the alternative submit his own
weaning schedule for discontinuing the narcotic medication.
Walters requested the schedule iInclude a date certain for
completion of the weaning. Jones filed no response to the
motion.

Pursuant to Walters” motion, on May 10, 2013, the

ALJ ordered as follows:



Dr. Naveed Ahmed shall have twenty (20)

days from the date of this order to

implement and submit a written weaning

schedule to the undersigned

Administrative Law Judge. Said schedule

must include a date certain for

completion of weaning. In the absence

of such a weaning plan the defendant

shall submit a specific weaning

schedule prepared by a qualified

physician  for implementation. Upon

receipt of either such weaning plans

the ALJ will 1issue a fTinal order

determining the extent of the

employer’s liability.

On July 15, 2013, Jones filed another one-page
fill-in-the-blank document styled “Medical Opinion:
Reasonableness & Necessity of Medical Treatment,” partially
completed and signed by Dr. Ahmed on June 20, 2013. In
that document, Dr. Ahmed hand wrote his diagnosis. He
offered no other information or weaning schedule. On the
same date, Jones filed a May 7, 2013, medical record of Dr.
Ahmed, an illegible copy of a prescription with *“void”
written on the face, an October 4, 2010, notation regarding
a prescription fTor Celebrex, and a February 22, 2010,
notation regarding a prescription for Flexeril.
“Utilization Review Denied” was written on the documents
pertaining to Celebrex and Flexeril. These documents

contained no recommendations from Dr. Ahmed concerning a

weaning schedule.



On July 25, 2013, Walters fTiled a notice of
filing and attached Dr. Kriss”’ proposed weaning schedule

dated July 11, 2013.

On July 30, 2013, the ALJ entered the following
order:

This matter is before the
Administrative Law Judge on his own
motion for the purpose of establishing
a formal weaning schedule pursuant to
the Opinion and Order entered herein on
April 4, 2013. From a review of the
record it does not appear to the
Administrative Law Judge that Dr. Ahmed
has issued a specific weaning schedule
designed to eliminate the plaintiff’s
use of narcotic medication. The
defendant/employer, on the other hand,
has submitted a report from Dr. Kriss
who recommends the following weaning
schedule as medically reasonable:

Hydrocodone decreased to 5 mg per day
for 2 weeks, then

Hydrocodone decreased to 2.5 mg per day
for 2 weeks, then

Discontinue all Hydrocodone.

The Administrative Law Judge finds
the weaning scheduled offered by Dr.
Kriss to be medically reasonable,
necessary and appropriate and 1t 1is
therefore ORDERED that the
defendant/employer shall be liable for
the cost of Hydrocodone necessary to
complete the four-week weaning schedule
set forth above with the four-week
weaning period to be deemed to have
commenced as of seven (7) days from the
date of this order. After the four-week
weaning period the defendant/employer
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shall have no further liability for

payment of Hydrocodone with respect to

9I§intiff’s work-related lumbar spine

injury.

On August 5, 2013, Jones” objection and motion to
strike Dr. Kriss” July 11, 2013, report was fTiled i1n the
record to which Walters filed a response.?

On August 12, 2013, Jones filed a petition for
reconsideration of the July 30, 2013, order and “Motion for
Order to Compel Payment of Medications namely Celebrex and
Flexeril.” In his petition for reconsideration, Jones
summarized portions of his testimony and the evidence from
Drs. Wolens, Kriss, and Ahmed. He referenced his filing of
Dr. Ahmed’s medical records which he filed after the ALJ’s
April 4, 2013, opinion and order. Jones also attached a
report concerning an MRI of the lumbar spine, Dr. Ahmed’s
August 7, 2013, office note, an April 26, 2011, letter from
Walters” attorney, and two pharmacy print-outs with a
handwritten notation “utilization review denied Flexeril
and Celebrex per Chelsea 8/12/13.” He concluded by arguing
Dr. Ahmed provided a specific plan when he stated on
January 28, 2013, Hydrocodone was to be used for break-

through pain. Therefore, the July 30, 2013, order should

be amended. Jones sought to have the July 30, 2013, order

YIn an August 15, 2013, order, the ALJ overruled the motion to strike.
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reconsidered and requested the ALJ compel payment of
Celebrex and Flexeril.

On September 23, 2013, the ALJ entered the
following order:

This matter is before the
Administrative Law Judge on plaintiff’s
petition for reconsideration and motion
for order to compel payment  of
medications Celebrex and Flexeril. An
Opinion and Order was entered herein on
April 4, 2013, overruling in part and
sustaining in part the
defendant/employer’s motion to
reopen/medical dispute. The motion to
reopen was sustained with respect to
the ongoing prescription of narcotic
medication including Lortab but the
employer was to remain liable for the
provision of such medication during an
appropriate weaning period to be
determined by Dr. Ahmed. By order of
May 10, 2013, Dr. Ahmed was granted 20
days to implement and submit a written
weaning schedule to include a date
certain for completion of weaning. 1In
the absence of such a weaning plan, the
defendant/employer was ordered to
submit a specific weaning schedule
prepared by a qualified physician for
implementation. Dr. Ahmed failed to
respond to that order and did not
submit the required weaning plan.
Thereafter, the defendant/employer
submitted a proposed weaning schedule
from Dr. Kriss which, iIn the absence of
timely objection, the undersigned
approved by order of July 30, 2013.
Attached to plaintiff’s petition for
reconsideration are treatment notes
from Dr. Ahmed which do not appear, to
the undersigned’s review, to address
the previously ordered weaning
schedule. In any event, it does not
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appear that plaintiff had demonstrated
any patent error appearing on the face
of either the Opinion and Order of
April 4, 2013, or the subsequent order
of July 30, 2013. Plaintiff’s petition
for reconsideration is, therefore,
OVERRULED.

With respect to the motion for an
order compelling payment of Celebrex
and Flexeril, the Administrative Law
Judge notes that plaintiff did not
preserve that as a contested issue at
the time of the Benefit Review
Conference, and that that issue is not
presently before the undersigned 1in
this medical dispute. Further, the only
medical record from Dr. Ahmed
recommending or prescribing Celebrex
and Zanaflex s dated November 1, 2010.
It is unknown whether Dr. Ahmed still
recommends the prescription of those
medications which have apparently not

been taken for several years.
Accordingly, the motion to compel
payment of Celebrex and Flexeril 1is
OVERRULED.

Jones filed a notice of appeal on August 21,
2013.

On appeal, Jones” Tirst argument 1is entitled
“[t]he ALJ’s decision as to narcotic medication was not
supported by substantial evidence.” Jones argues the April
4, 2013, opinion and order and subsequent orders are not
based on substantial evidence. Significantly, Jones cites
to records he introduced after the ALJ’s April 4, 2013,
opinion and order, some of which were generated after the

ALJ’s opinion and order.
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Jones”’ second argument iIs entitled “Jones
presented evidence to rebut Bruce Walters proof.” In a
brief argument, after reciting Dr. Ahmed”’s opinions, Jones
concludes by stating ‘“there 1s no evidence of any value
that shows Jones’s condition has improved to a point that
he does not require pain medication and other prescription
medications.”

Jones” third argument is entitled, “Jones was
denied due process in not having a supplemental hearing.”
Jones argues the matter should be remanded for a
supplemental hearing as to the issue of the weaning of
narcotics and the non-payment of Celebrex and Flexeril.
Jones merely cites to a portion to the Board opinion in

Irena Kicinska v. Betts USA, Inc., issued March 21, 2012,

Claim No. 200065916.

Jones” fourth argument is entitled “[t]he ALJ did
not apply the correct burden of proof standard as to Bruce
Walters iIn the case at bar.” In this argument, Jones
asserts the need for Celebrex and Flexeril were submitted
for utilization review by Dr. Wolens in April 2010 and
Walters had the burden of contesting a post-award medical
expense 1In a timely manner and proving 1t 1S non-
compensable, yet i1t failed to file a Form 112 medical fee

dispute. Jones contends when he raised this issue iIn a
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petition for reconsideration, the ALJ “switched the burden
to Jones.” Jones complains about the language in the ALJ’s
July 30, 2013, order overruling his petition for
reconsideration in which the ALJ stated his motion to
compel payment of Celebrex and Flexeril was not preserved
as a contested issue at the BRC and the issue was not
before him in this medical fee dispute. Jones also notes
the ALJ stated the only medical record from Dr. Ahmed
recommending or prescribing Celebrex and Zanaflex is dated
November 1, 2010 and it was unknown whether Dr. Ahmed still
recommends those prescription medications which have
apparently not been taken for several years.

Jones” fTifth argument is entitled “the ALJ erred
in relieving Bruce Walters from the responsibility of
paying for Celebrex and Fexeril [sic].” Jones again cites
to Dr. Wolens” utilization review, noting no medical fee
dispute was ever Tiled regarding Celebrex and Flexeril.
Jones references a progress note dated August 7, 2013,
regarding Celebrex and Flexeril. He also references
various exhibits relative to Celebrex and Flexeril. With
respect to this argument, Jones concludes by stating Dr.

Ahmed provided a specific plan when he stated on January
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28, 2013, Hydrocodone was used for break through pain.? He
argues the ALJ failed to consider the record and address
why “this” was not reasonable and necessary for the cure
and relief of Jones” work injuries. Jones concludes by
arguing the ALJ’s decision was not based on substantial
evidence and Walters did not provide any evidence his
treatment with Dr. Ahmed has not been reasonable and
necessary. Consequently, the ALJ’s April 4, 2013, opinion
and order and subsequent orders should be reversed and
remanded.

We dismiss a portion of Jones” appeal as being
untimely. To the extent he may have filed a timely appeal
regarding the July 30, 2013, and September 23, 2013,
orders, we affirm. In the April 4, 2013, opinion and
order, the ALJ resolved all 1issues pending before him.
That opinion was final and appealable as to both medical
fee disputes fTiled by Walters as well as the issue of the
reasonableness and necessity of the MRI which the ALJ
determined had been tried by consent. The ALJ determined
the back brace and lumbar MRl were reasonable and necessary

treatment of Jones” work-related injury. However, he

We find this argument rather disingenuous since Dr. Ahmed”s January 28,
2013, office note was generated approximately three months before the
ALJ’s April 4, 2013, opinion and order directing Jones be weaned from
narcotic medication and Dr. Ahmed to submit a weaning schedule.
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concluded narcotic medication 1is not reasonable and
necessary treatment of Jones” work-related condition. The
ALJ directed Dr. Ahmed to provide a weaning schedule.
Jones did not timely appeal from the April 4, 2013, opinion
and order. Pursuant to 803 KAR 25:010 Section 1 (4)(a)l,
the ALJ’s opinion was deemed filed three days after April
4, 2013. A timely petition for reconsideration was not
filed. Consequently, a notice of appeal must have been
filed on or before May 8, 2013, as May 7, 2013, was a
Sunday . On May 10, 2013, the ALJ ordered Dr. Ahmed to
implement and submit a weaning schedule. At the time of
the May 10, 2013, order, the April 4, 2013, opinion and
order was final and was the law of the case and res
judicata. Jones could not then appeal from that decision.

In McGuire v. Coal Ventures Holding Co., Inc., 2009-SC-

000114-WC, Designated Not To Be Published, rendered October
29, 2009, the Supreme Court explained:

The doctrines of res judicata and
the law of the case relate to the
preclusive effect of previous judicial
decisions. Res judicata, a Latin term
meaning ‘“‘a matter adjudged,” stands for
the principle that a final judgment on
the merits is conclusive of causes of
action (claim preclusion) and facts or
issues (issue preclusion/collateral
estoppel) thereby litigated as to the
parties and their privies. [footnote
omitted] The law of the case doctrine
concerns the preclusive effect of
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judicial determinations 1In the course
of a single litigation before a final
judgment. [footnote omitted] As applied
to workers®™ compensation cases, a fTinal
decision of law by an appellate court
[ footnote omitted] or the Board
[footnote omitted] establishes the law
of the case and must be followed in all
later proceedings In the same case.

Here, the ALJ’s decision as to the compensability
of the contested treatment was final and appealable as of
May 9, 2013. The May 10, 2013, order was an order
enforcing the terms of ALJ’s April 4, 2013, opinion and
order which was then res judicata as to the compensability
of the medical treatment at issue. In addition, Jones did
not file a petition for reconsideration from the May 10,
2013, order. Significantly, the next filing was on July
15, 2013, when Jones fTiled a TfTill-in-the-blank document
partially completed by Dr. Ahmed and various medical
records. On July 25, 2013, Walters filed Dr. Kriss” July
11, 2013, weaning schedule and sought an order setting a
weaning schedule which the ALJ granted by order dated July
30, 2013. Jones” first objection to any ruling by the ALJ,
including the April 4, 2013, opinion and order, was when he
filed a petition for reconsideration of the July 30, 2013,
order setting a weaning schedule and a motion regarding

Celebrex and Flexeril.
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Jones” attempt to raise the 1issue of the
compensability of Celebrex and Flexeril was not timely. As
noted by the ALJ, the compensability of Celebrex and
Flexeril was never vraised as an 1issue during any
proceedings pre-dating his April 4, 2013, opinion and
order. The BRC order does not reflect the compensability
of Celebrex and Flexeril was an 1issue. Notably, the ALJ
confirmed this fact at the hearing. Therefore, the ALJ’s
April 4, 2013, decision is binding as to the reasonableness
and necessity of narcotic medication as treatment for
Jones” work-related injury.

We note even Dr. Ahmed’s August 21, 2012,
deposition indicates Jones is currently taking Dolobid, an
anti-inflammatory arthritis medication, Zanaflex, a muscle
relaxer he takes at night, and Hydrocodone — Lortab, once
or twice daily. Dr. Ahmed testified he prescribes this
medication and Jones seems to be reasonably comfortable
with this medication.?

The issues raised by Jones on appeal were finally
decided by the ALJ in his April 4, 2013, opinion and order
and 1s not appropriately before us for review. These

issues were initially decided by the ALJ on April 4, 2013,

®See page 16 of Dr. Ahmed’s August 21, 2012, deposition.
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and neither a petition for reconsideration nor a notice of
appeal were fTiled from that decision. Since Jones fTailed
to timely file an appeal to the Board following the ALJ’s
April 4, 2013, opinion and order, that decision IS now res
judicata as to the compensability of the back brace, the
lumbar MRI, and narcotic medication. The Courts have
repeatedly held, the doctrine of res judicata prohibits re-
litigation of issues which have been finally determined on

the merits. See Garrett Mining Co. v. Nye, 122 S.W.3d 512,

522 (Ky. 2003).

In short, we find this appeal borders on
frivolous, since prior to the hearing Jones did not file a
witness list or a statement of proposed stipulations and
notice of contested issues. He did not seek to have the
compensability of Celebrex and Flexeril listed as an issue.
More 1i1mportantly, Jones did not TfTile a brief after the
hearing setting forth his position and an argument
regarding the contested issues. Further, the opinion and
order of the ALJ reflects he understood Walters had the
burden of proof.

In summary, in the April 4, 2013, opinion and
order and the May 10, 2013, order, the ALJ directed Dr.
Ahmed to 1mplement and submit a written weaning schedule.

Dr. Ahmed provided no such schedule. Rather, two months
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later Jones fTiled some 1irrelevant medical records of Dr.
Ahmed. As of July 15, 2013, the date Jones fTiled these
medical records, the ALJ’s April 4, 2013, decision
regarding the medical fee dispute was the law of case and
res judicata. Thus, Jones was prohibited from filing an
appeal to this Board regarding the ALJ’s April 4, 2013,
opinion and order.

Finally, to the extent Jones has filed a timely
appeal from the July 30, 2013, order setting a weaning
schedule, and the September 23, 2013, order overruling his
petition for reconsideration, we find no error iIn either
order. The ALJ did not abuse his discretion by adopting
the weaning schedule of Dr. Kriss. Twice the ALJ directed
Dr. Ahmed to supply a weaning schedule. On July 25, 2013,
Walters filed Dr. Kriss’ weaning schedule which was “to be
relied upon as evidence iIn the present matter.” It did not
seek an order directing the ALJ to adopt Dr. Kriss’ weaning
schedule. On his own motion, the ALJ entered the July 30,
2013, order adopting Dr. Kriss~ weaning schedule.
Consequently, since Jones and Dr. Ahmed were given more
than ample opportunity to file a weaning schedule, we find
no abuse of discretion by the ALJ In sua sponte adopting
Dr. Kriss’ weaning schedule. Similarly, the September 23,

2013, order ruling on Jones” petition for reconsideration
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accurately sets out the facts leading to the ALJ’s July 30,
2013, order setting a weaning schedule. Further, although
the ALJ notes there does not appear to be a patent error
appearing on the face of the April 4, 2013, opinion and
order and the July 30, 2013, order, we believe that finding
was surplusage and unnecessary since the April 4, 2013,
decision was final and the law of the case. The ALJ also
correctly overruled Jones” motion for an order compelling
payment of Celebrex and Flexeril as this was the first time
the compensability of Celebrex and Flexeril was ever raised
as an issue after the CALJ’s May 16, 2012, order sustaining
Walters” motion to reopen.

Accordingly, as to Jones”’ appeal of the April 4,
2013, opinion and order and the May 10, 2013, order, the
above-styled appeal 1is ordered DISMISSED. The July 30,
2013, order setting a weaning schedule and the September
23, 2013, order overruling Jones”’ petition for
reconsideration are AFFIRMED.

ALL CONCUR.

HON. FRANKLIN A. STIVERS, MEMBER
WORKERS” COMPENSATION BOARD
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