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BEFORE:  ALVEY, Chairman, and RECHTER, Member.   
 
RECHTER, Member.  Atwood Dezarn (“Dezarn”) filed two 

claims, one alleging a cumulative injury and another 

alleging a traumatic right shoulder injury, which were 

consolidated.  By Opinion, Order and Award dated December 

10, 2013, Hon. Jeanie Owen Miller, Administrative Law Judge 

(“ALJ”) awarded Dezarn permanent partial disability (“PPD”) 

benefits and medical benefits relating to both injuries.  

The PPD and medical benefits relating to Dezarn’s shoulder 

injury were assessed against International Coal Group 

(ICG).  The PPD and medical benefits relating to the 

cumulative trauma were assessed against Arch Coal.  ICG and 

Dezarn petitioned for reconsideration, which were denied by 

Orders dated January 9, 2014 and January 22, 2014.     

 Both ICG and Dezarn have appealed.  Dezarn 

alleges the ALJ erred in failing to find a work-related 

knee injury, and determining he is not permanently totally 

disabled.  ICG argues the ALJ awarded benefits for an 

injury to Dezarn’s neck which is unsupported by the 

evidence.  For the reasons set forth herein, we affirm in 

part, vacate in part and remand. 

 Dezarn is a 59-year old miner who has worked 35 

years in the coal mining industry.  He alleged an injury to 

his right shoulder, occurring on February 14, 2011 while 
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employed by ICG.  Dezarn testified the injury occurred when 

he slipped and fell while exiting the bulldozer he 

typically operated.  He continued working, but sought 

medical treatment the following morning.  An MRI revealed a 

partial torn rotator cuff.  Injections and physical therapy 

proved beneficial and, after a brief period on light duty 

restrictions, Dezarn returned to work. 

 Dezarn also alleged cumulative trauma injuries to 

his low back, shoulders, neck, upper extremities and knees, 

with a manifestation date of February 28, 2013.  Dezarn has 

worked at the same mine site since 1992, nearly exclusively 

as a heavy equipment operator.  He provided testimony 

regarding the constant arm and neck movement required to 

operate heavy machinery, in addition to the continual 

vibration.  He began experiencing pain 10 years ago, which 

has progressively worsened.     

 Dezarn presented the medical records of several 

providers.  Records from Family Medical Care of Clay County 

indicate Dezarn presented with sharp shoulder pain four 

days after the February 14, 2011 fall.  After the MRI 

revealed a torn rotator cuff, he was referred to a 

specialist.   

 Dezarn visited Family Medical Care again on May 

16, 2012 complaining of back pain and headaches.  He 
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periodically treated with Family Medical Care for the 

remainder of 2012, for treatment of back, neck, arm and 

shoulder pain.  In a November 20, 2012 office note, the 

treating physician identified “years of operating heavy 

machinery” caused Dezarn’s back, neck, shoulder and arm 

pains.  Dezarn continued to treat with Family Medical Care 

until June, 2013.  Several office notes reflect that 

Dezarn’s work-related activities caused and/or exacerbated 

his back, shoulder, neck and arm conditions.   

 In April, 2013, Dezarn began treating with Dr. 

Chad Morgan, a chiropractor.  Dr. Morgan’s records document 

treatment for back, neck, shoulder and knee problems.  In a 

July 30, 2013 report, Dr. Morgan attributed Dezarn’s 

shoulder, upper back and low back conditions to his work-

related activities.  Additionally, Dr. Morgan found 

accelerated degenerative condition in Dezarn’s knees, which 

he also attributed to his work activities.    

 Three physicians evaluated Dezarn for purposes of 

these claims. Dr. Gregory Snider diagnosed right shoulder 

sprain/strain with a partial rotator cuff tear as a result 

of the February 14, 2011 fall.  Referring to the American 

Medical Association, Guides to the Evaluation of Permanent 

Impairment, 5th Edition (“AMA Guides”), he assigned a 2% 
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permanent impairment rating.  His report does not address 

Dezarn’s cumulative injury claim.  

 Dr. David Jenkinson evaluated Dezarn and found no 

evidence of cumulative trauma.  Finding an injury to 

Dezarn’s shoulder, he also assigned a 2% impairment rating 

pursuant to the AMA Guides, but imposed no work 

restrictions.  He considered Dezarn’s neck and back pain, 

but assessed a 0% impairment rating for these complaints.   

 Dr. Arthur Hughes attributed Dezarn’s right 

shoulder and neck pain to the February 14, 2011 fall.  He 

further believed Dezarn developed left shoulder and lower 

back pain and neuropathy as a consequence of repetitive 

injury from working as a heavy equipment operator.  Dr. 

Hughes assessed a 12% impairment rating pursuant to the AMA 

Guides, apportioning 5% to the neck, 2% to the right 

shoulder, 1% to the left shoulder, 0% to the lower back, 3% 

for right carpal tunnel, and 1% for left ulnar neuropathy.  

 Relying primarily on Dr. Hughes’ report, the ALJ 

was ultimately convinced Dezarn established a causal 

relationship between his work activities and his low back, 

shoulder, neck and upper extremity conditions.  More 

specifically, she concluded the February 14, 2011 fall 

resulted in a right shoulder injury.  She also found Dezarn 

developed injuries to his low back, neck, left shoulder, 
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right upper extremity and right wrist as a result of 

cumulative trauma.  However, she rejected the claim 

Dezarn’s knee conditions are work-related.     

 Again relying on Dr. Hughes’ report, the ALJ 

assigned a 7% impairment rating for the right shoulder and 

neck injuries resulting from the fall.  As a result of 

cumulative trauma, she found Dezarn has a 5% impairment.  

She found Dezarn is not permanently totally occupationally 

disabled as a result of these injuries, and awarded PPD 

benefits.  After conducting the analysis required by 

Fawbush v. Gwinn, 103 S.W.3d 5 (Ky. 2003), the ALJ 

concluded Dezarn is entitled to enhancement of both the 

cumulative trauma and specific injury awards by the 3 

multiplier found at KRS 342.730(1)(c)(1).   

 ICG and Dezarn petitioned for reconsideration, 

raising the same arguments now made on appeal.  The ALJ 

denied both motions.   

 Dezarn first argues the ALJ erred in failing to 

find a permanent impairment related to his knee complaints.  

He points to Dr. Morgan’s report, which included a 

statement that Dezarn’s degenerative knee conditions were 

brought about as a result of his work activities.  However, 

the ALJ instead relied on the treatment records from Family 

Medical Care for the two-year period between February, 2011 
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and June, 2013.  There is no documentation in these records 

of any physical findings relating to the knees, or 

treatment for a knee condition.  Additionally, Dr. Hughes’ 

report contains no diagnosis of a knee condition.  

Exercising her discretion as fact-finder, the ALJ was free 

to reject Dr. Morgan’s report and instead rely upon the 

records of Dezarn’s primary care provider, Family Medical 

Care.  Square D Co. v. Tipton, 862 S.W.2d 308 (Ky. 

1993). The fact Dezarn is able to identify evidence which 

would support a different conclusion is not an adequate 

basis to reverse on appeal.  McCloud v. Beth-Elkhorn Corp., 

514 S.W.2d 46 (Ky. 1974). 

 Dezarn also claims the evidence compels a finding 

he is permanently totally disabled.  In reaching a 

different conclusion, the ALJ noted that the medical 

records from Family Medical Care document treatment for 

several serious, long-term health problems.  Most 

importantly, Dezarn suffers from narcolepsy and diabetes.  

He did not quit working after the bulldozer fall, and 

continued to work 40 hours a week until February, 2013.  At 

the time he ceased working, he applied for short term 

disability benefits based on his diabetes.  A March 4, 2013 

office note from Family Medical Care indicates Dezarn’s 

pulmonologist twice recommended he stop working due to his 
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narcolepsy.  In his deposition testimony, Dezarn admitted 

it was an accumulation of all of his health problems that 

precipitated his cessation of work.  At the final hearing, 

he identified his diabetes as the primary reason he quit 

working.   

 As the claimant, Dezarn bore the burden of 

establishing he has a “complete and permanent inability to 

perform any type of work as a result of an injury.”  KRS 

342.0011(11)(c); Snawder v. Stice, 576 S.W.2d 276 (Ky. App. 

1979).  Dezarn emphasizes that he has suffered injuries to 

numerous body parts, is of advanced age, and has no 

experience other than as a manual laborer.  The ALJ, 

however, did not specifically disagree with the conclusion 

Dezarn is unable to perform any type of work.  She 

concluded this inability to perform work is not due to the 

work-related injuries, but to his other health conditions.  

The proof enumerated above constitutes substantial evidence 

supporting this conclusion.  Special Fund v. Francis, 708 

S.W.2d 641 (Ky. 1986).   

 Furthermore, a more detailed analysis is not 

required, as Dezarn argues on appeal.  The factors 

enunciated in Ira A. Watson Dept. Store v. Hamilton address 

“what the worker is and is not able to do after recovering 

from the work injury.” 34 S.W.3d 48, 51 (Ky. 2000).  Again, 
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the ALJ did not disagree that Dezarn is unable to work.  

Rather, she concluded his inability to work is a result of 

his narcolepsy and diabetes, a conclusion which is 

supported by the evidence.  Under the circumstances of this 

case, the ALJ’s provided analysis suffices. 

  ICG contends the ALJ erred in finding Dezarn 

injured his neck as a result of the February 14, 2011 fall.  

Dezarn’s Form 101 and the Benefit Review Conference Order 

reference only a shoulder injury occurring due to the 2011 

accident.  In his deposition and final hearing testimony, 

Dezarn stated he injured only his shoulder in the 2011 

fall.  When asked about his neck pain, he stated it had 

developed some 12 years earlier and gradually worsened.  He 

further stated his belief that the neck pain was due to the 

constant turning required when operating a bulldozer.  In 

his brief before the ALJ, Dezarn discussed his various 

conditions, including neck pain, and stated “all his 

problems (other than the specific right shoulder injury 

that resulted in a partial thickness rotator cuff tear) are 

the direct result of cumulative trauma injuries”.   

  While Dr. Hughes’ report may support a finding 

Dezarn injured his neck in the 2011 fall, as he asserts on 

appeal, only issues identified at the Benefit Review 

Conference as contested can be the subject of further 
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proceedings.  803 KAR 25:011 §13 (14).  As detailed above, 

there is no evidence to suggest a neck injury as a result 

of the 2011 fall was tried by consent.  Rather, it is 

apparent all parties considered Dezarn’s neck complaints to 

be a part of his cumulative trauma claim.  As such, that 

portion of the ALJ’s order attributing Dezarn’s neck injury 

to the February 14, 2011 work-related accident must be 

vacated. 

  On remand, the ALJ must clarify an additional 

inconsistency relating to Dezarn’s neck condition.  At page 

16 of the December 10, 2013 Opinion, Order and Award, the 

ALJ states she “find[s] [Dezarn] has sustained his burden 

of proving a causal connection/work-relatedness of his work 

activities over 20 years (with this employer or its 

predecessors) to the condition of his lumbar back, neck, 

and upper extremities.  For this finding I rely on the 

opinion of Dr. Hughes and more significantly the records of 

the Family Medical Center of Clay County.”  However, 

despite this finding, the ALJ awarded benefits for Dezarn’s 

neck injury as part of his claim relating to the February 

14, 2011 injury, rather than his cumulative injury claim.  

Furthermore, Dr. Hughes’ report cannot be relied upon to 

conclude Dezarn suffered cumulative trauma to his neck; the 
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report unequivocally attributes the neck condition to his 

2011 fall.    

  Accordingly, on remand, the ALJ is asked to 

clarify her findings with respect to Dezarn’s neck 

condition.  For the reasons stated above, benefits for the 

neck condition may not be awarded as part of his February 

14, 2011 injury claim.  Because this portion of the award 

has been vacated, the ALJ must also recalculate the 

benefits awarded for the specific injury claim, including 

reconsideration of the appropriate multiplier.  

Additionally, if the ALJ intended to award benefits for the 

neck condition as part of the cumulative injury claim, as 

stated in her opinion, she must amend the cumulative trauma 

award accordingly.      

 For the foregoing reasons, the December 10, 2013 

Opinion, Order and Award of Hon. Jeanie Owen Miller, 

Administrative Law Judge, and the January 9, 2014 Order on 

Reconsideration are hereby AFFIRMED IN PART and VACATED IN 

PART.  The January 22, 2014 Order on Petition for 

Reconsideration is hereby AFFIRMED.  This matter is 

REMANDED to the Administrative Law Judge for amendment of 

the award in conformity with the views expressed herein.        

 ALVEY, CHAIRMAN, CONCURS. 

 STIVERS, MEMBER, NOT SITTING. 
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