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AFFIRMING 

 
   * * * * * * 
 
 
BEFORE: ALVEY, Chairman, STIVERS and SMITH, Members. 

 

ALVEY, Chairman.  Aluma Kraft Sales & Manufacturing (“Aluma 

Kraft”) appeals from the September 21, 2012 opinion, order 

and award rendered by Hon. Jeanie Owen Miller, 

Administrative Law Judge (“ALJ”).  Aluma Kraft also appeals 
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from the October 25, 2012 order denying its petition for 

reconsideration. 

 Aluma Kraft argues the ALJ incorrectly determined Roger 

Parker (“Parker”) sustained a worsening of his condition, 

and erred in finding Dr. Frederick Robbe’s opinion 

established a prima facie case for reopening.  It further 

argues the award of permanent total disability (“PTD”) 

benefits on reopening is not supported by substantial 

evidence.  It also argues the ALJ erred in not making 

additional findings of fact limiting the compensability of 

future methicillin-resistant staphylococcus aureus (“MRSA”) 

expenses to Parker’s right knee and right ankle.   

 Parker sustained right ankle and right knee injuries on 

April 18, 2007.  His claim was litigated, resulting in a 

July 19, 2010 award of permanent partial disability (“PPD”) 

benefits based upon a 16% whole person impairment (9% for 

his right ankle and 8% for his right knee) pursuant to the 

American Medical Association, Guides to the Evaluation of 

Permanent Impairment 5th Edition (“AMA Guides”) enhanced by 

the three multiplier pursuant to KRS 342.730 (1)(c)1.  The 

ALJ relied on the restrictions assessed by Dr. Nickerson, 

which included no lifting greater than thirty pounds, 

occasional lifting of twenty pounds, no frequent or 

repetitive lifting and maximum pushing/pulling of wheel 
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mounted objects of thirty-five pounds.  Parker was also 

advised to avoid crawling, kneeling, bending, stair 

climbing, climbing ladders, and walking on uneven terrain. 

 Parker filed a motion to reopen on June 13, 2012 

alleging a change of disability demonstrated by objective 

medical evidence and seeking an additional period of TTD 

benefits due to scheduled knee joint replacement surgery, 

pre-approved by the workers’ compensation carrier.  Parker 

indicated he would be completely unable to work for several 

weeks while recuperating from surgery.  Parker supported the 

motion with a March 7, 2011 letter from Dr. Robbe indicating 

he had failed to achieve significant pain relief with prior 

measures and, because of significant cartilage damage to his 

knee, a total knee arthroplasty was recommended for relief 

of the symptoms resulting from the injury. 

 By order dated July 20, 2011, Hon. J. Landon Overfield, 

Chief Administrative Law Judge (“CALJ”), determined Parker 

had set forth a prima facie case for reopening, and 

sustained the motion to reopen to the extent the claim would 

be assigned to an ALJ for further adjudication.  

 Aluma Kraft filed a medical dispute on December 12, 

2011, contesting the compensability of the hospitalization 

from August 12, 2011 through August 15, 2011, and treatment 

for MRSA and methicillin-sensitive staphylococcus aureus 
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(“MSSA”).  Aluma Kraft supported the motion to reopen with 

Dr. Bart Olash’s November 14, 2011 report.  Dr. Olash 

indicated the contested expenses were not related to the 

right ankle and knee work injuries.  By order dated December 

27, 2011, the ALJ sustained the motion to reopen to contest 

medical treatment.  Subsequently, Aluma Kraft filed 

additional disputes regarding treatment for expenses related 

to MRSA.   

 Parker testified by deposition on May 10, 2012 and at 

the hearing held July 23, 2012.  Parker, born July 22, 1958, 

is a high school graduate.  His past work includes a 

position as a laborer for a nursery/landscaper, a truck 

driver for a slaughterhouse, and as an applicator of 

pesticides for a termite control company.  He has also 

worked as a deckhand for several towboat companies, laborer 

at a gas station, manager of a liquor store, window 

installer, cashier in a convenience store, stocker at Wal-

Mart, drug and alcohol counselor for fellow inmates while 

incarcerated, and as a muller for Aluma Kraft in 2006, which 

was known then as ViWinTech.   

 Parker sustained knee and ankle injuries on April 18, 

2007.  He underwent fusion of his right ankle on July 29, 

2008 and suffered outbreaks of MRSA in the surgical wounds 

on his foot.  He also developed a staph infection which was 
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surgically incised and drained.  After the infections 

healed, his right knee was scoped on March 11, 2009.  

 Parker previously developed a staph infection in 2000 

or 2001 after injecting drugs into his forearm and he was 

diagnosed in 2003 as a carrier of MRSA.  He indicated he 

suffered staph infections following skin punctures or 

abrasions.  He had outbreaks on his face and right arm for 

which he was treated at Lourdes Hospital between 2001 and 

2003.   

 In August 2009, Parker began working for Thornton Auto 

Parts (“Thorton”) in Sturgis, Kentucky, where he removed car 

parts such as batteries, aluminum wheels, radiators, 

catalytic converters and operated a car crushing machine.  

Parker underwent a right total knee replacement on June 14, 

2011, and never returned to work afterward.  He testified he 

was hospitalized for a staph infection on August 12, 2011, 

when he had a boil/abscess in his left armpit surgically 

incised and drained.  His abscess recurred on December 28, 

2011 and Parker contracted MRSA for which he was admitted to 

Lourdes Hospital.  Parker was also admitted to the hospital 

on July 19, 2012 for a MRSA infection on the second toe of 

his right foot. 

 Dr. Emily J. Rayes-Prince evaluated Parker on April 4, 

2012.  Parker reported persistent right knee pain, 
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difficulty with stairs or ramps and multiple falling 

incidents due to give-way weakness and instability.  Parker 

also reported persistent right ankle pain following a 

subtalar fusion.  Dr. Rayes-Prince stated the twisting 

injury to the right knee more likely than not led to the 

partial tear of the right ACL and the right medial meniscus.  

The abnormal gait pattern from the ankle problem over time 

likely contributed to the persistent right knee pain.  Dr. 

Rayes-Prince stated Parker did not have complaints of right 

knee pain or require medical attention for the right knee 

prior to the March 18, 2007 work injury.  She assessed a 9% 

impairment for the right ankle and a 30% impairment for the 

right knee for a combined 36% whole person impairment rating 

pursuant to the AMA Guides.  She opined Parker reached 

maximum medical improvement (“MMI”) on July 8, 2009 for the 

right ankle and April 4, 2012 for the right knee 

replacement.  She assigned restrictions of no lifting 

greater than twenty pounds, no carrying greater than ten 

pounds, no crawling, kneeling, stooping, bending, climbing 

ladders, or walking on uneven ground.  Additionally, she 

restricted Parker to no walking or standing for more than 

thirty minutes without a fifteen minute rest break, no 

repetitive bending, and no pushing or pulling greater than 

ten pounds.   
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 Dr. Gregory Snider evaluated Parker on February 18, 

2010, and on June 18, 2012.  Dr. Snider opined Parker had 

reached MMI from the knee replacement surgery by December 

15, 2005.  Dr. Snider placed the same restrictions on Parker 

as he had previously imposed in 2010.  Dr. Snider indicated 

Parker should avoid prolonged standing or walking, change 

position as needed, and avoid climbing, stooping, squatting 

or kneeling.  Dr. Snider indicated Parker now had a 20% 

whole person impairment rating pursuant to the AMA Guides 

because of the right knee arthroplasty.  Dr. Snider thought 

Parker's right ankle range of motion had improved and he now 

had a 4% whole person impairment for that condition pursuant 

to the AMA Guides.  Dr. Snider opined Parker now has a 23% 

whole person impairment rating pursuant to the combined 

values chart in the AMA Guides.   

 Dr. Brian Kern evaluated Parker on January 18, 2012, 

and noted he had osteoarthritis of the right knee, ankle and 

subtalar joint which predated the work injury.  The accident 

at Aluma Kraft exacerbated the pre-existing osteoarthritis, 

making it symptomatic.  Dr. Kern opined the right total knee 

arthroplasty was due to the degenerative condition rather 

than the result of an acute injury.  He opined Parker had 

reached MMI and needed no further medical treatment for his 

injuries.  Dr. Kern assessed an 18% whole person impairment 
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rating pursuant to the AMA Guides.  He stated Parker was not 

capable of returning to his prior employment or any activity 

requiring manual or physical labor.  He stated Parker 

retained the capacity to perform only sedentary work.  

However, he stated due to his lack of education and 

vocational training, it would be unrealistic to expect 

Parker to find such employment.  Dr. Kern assigned permanent 

restrictions of no lifting greater than thirty pounds on a 

maximum basis and twenty pounds occasionally, avoiding 

frequent or repetitive lifting, pushing or pulling, avoiding 

all crawling, kneeling, stooping, bending, stair climbing, 

climbing ladders, and walking on uneven terrain and avoiding 

standing or walking for more than two hours.   

 In her September 21, 2012 opinion, order and award, 

based upon the opinions of Dr. Finney and Dr. Olash, the ALJ 

determined only expenses for MRSA in the right ankle and 

right knee were compensable.  Accordingly, the ALJ resolved 

the medical dispute in favor of Aluma Kraft.  The ALJ then 

made the following findings: 

Under KRS 342.125(1)(d), the prior award 
may be reopened for  change in 
disability as shown by objective medical 
evidence of a worsening of impairment 
due to a condition caused by the 
injuries since the date of the award.  
The courts have construed KRS 
342.125(1)(d) as requiring the party 
seeking to reopen to make a prima facie 
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preliminary showing of a change in 
occupational disability.  See Peabody 
Coal Company vs. Gossett, Ky., 819 SW2d 
33 (1991).  In addition to a prima facie 
showing, a movant seeking an increased 
award upon reopening bears the burden of 
proof of a change in occupational 
disability and the elements supporting a 
new award.  See Tuttle vs. O’Neal Steel, 
Ky., 884 SW2d 661 (1994); Commercial 
Drywall vs. Wells, Ky. App., 860 SW2d 
299 (1993).    
 
In the case at bar, on June 13, 2011 
Plaintiff filed with his motion to 
reopen the March 7, 2011 report of Dr. 
Robbe.  Dr. Robbe opined that the 
plaintiff was in need of a total knee 
replacement.  Based upon this initial 
report and the opinion of Dr. Robbe, the 
Plaintiff presented a prima facie case. 
 
After considering the [sic] all of the 
medical evidence as outlined above, I 
find that the Plaintiff has shown a 
worsening of condition sufficient to 
support the motion to reopen.  
Additionally, based on the testimony of 
Dr. Robbe and Dr. Finney I find 
Plaintiff's testimony concerning his 
condition is supported by the medical 
evidence in this claim. 
 
After finding that the Plaintiff has 
presented a prima facie case, it must be 
determined whether or not he has had a 
worsening of his condition compared to 
the occupational disability found by the 
undersigned in the opinion of July 19, 
2010.  The opinion of July 19, 2010 is 
also res judicata as to the plaintiff's 
permanent partial disability.  In that 
Opinion the undersigned found that the 
plaintiff had a 16% permanent disability 
with the 3 multiplier as a result of the 
April 18, 2007 injury. 
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With respect [to] occupational 
disability, his condition has worsened 
since the Opinion and Award of the 
underlying case.  After reviewing all 
the evidence in this case I find that 
the plaintiff has sustained a worsening 
of his occupational disability.  In so 
finding, I have relied upon the 
testimony of the Plaintiff, Dr. Kern, 
Dr. Snider, and Dr. Rayes-Prince. 
 
Our [sic] next determination is the 
extent and duration of the occupational 
disability of Plaintiff at the present 
time.  The Plaintiff argues he is 
permanently and totally disabled as 
defined by the Act.  The 
Defendant/employer's evidence suggests 
that Mr. Parker's occupational 
disability is not greater than it was at 
the time of the original award.  After 
reviewing all of the evidence in this 
case I find that Plaintiff now suffers 
from a permanent total occupational 
disability. 
 
Permanent total disability is defined in 
KRS 342.0011(11)(c) as the condition of 
an employee who, due to an injury, has a 
permanent disability rating and has a 
complete and permanent inability to 
perform any type of work as a result of 
an injury.  Hill vs. Sextet Mining 
Corp., 65 SW3d 503 (Ky. 2001).   
 
“Work” is defined in KRS 342.0011(34) as 
providing services to another in return 
for remuneration on a regular and 
sustained basis in a competitive 
economy.  The statutory definition does 
not require that a worker be rendered 
homebound by his injury, but does 
mandate consideration of whether he will 
be able to work reliably and whether his 
physical restrictions will interfere 
with his vocational capabilities.  Ira 
A.  Watson Department Store vs. 
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Hamilton, 34 SW3d 48 (Ky. 2000).  In 
determining whether a worker is totally 
disabled, an Administrative Law Judge 
must consider several factors including 
the worker’s age, educational level, 
vocational skills, medical restrictions, 
and the likelihood that he can resume 
some type of “work” under normal 
employment conditions.  Ira A. Watson 
Department Store vs. Hamilton, supra. 
 
In applying the factors set out in Ira 
Watson, supra, it is apparent that 
Plaintiff's vocational factors infer his 
total and permanent disability.  Those 
factors I have considered are: his age – 
54 years old with a birthday of July 22, 
1958; his educational level – 12th grade 
but with no specialized training.  His 
work experience has been physical and 
manual labor.  After the initial injury 
the plaintiff was able to continue 
working in a light to medium level of 
labor.  Mr. Parker has no skills to 
transfer to a sedentary job.  As pointed 
out by Dr. Kern the current medical 
restrictions as well as plaintiff's 
training and work experience will make 
it virtually impossible for him to 
perform work on a regular and sustained 
basis.  The fact that the knee 
replacement has lowered the pain level 
of the plaintiff has been taken into 
consideration by the undersigned.  This 
factor will hopefully reduce the pain 
medications required by the plaintiff.  
However, I find a vocational factors and 
medical restrictions when combined, 
result in the Plaintiff's permanent and 
total occupational disability.  In 
making this finding I rely on the 
opinion of Dr. Kern and the testimony of 
the Plaintiff.   

 
 Aluma Kraft filed a petition for reconsideration on 

October 3, 2012, alleging an erroneous finding regarding the 
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nature of Parker’s past work.  Otherwise, the petition 

raised the same arguments Aluma Kraft now raises on appeal. 

 The ALJ issued an order denying the petition for 

reconsideration on October 25, 2012, and amended her 

finding regarding Parker’s employment to include labor, 

frequent standing, walking, lifting and no exclusively 

sedentary jobs.  The ALJ stated “The error is harmless and 

without result given the totality of the evidence.  

Plaintiff was essentially a laborer.”  The ALJ reaffirmed 

Parker’s restrictions and limitations following knee 

surgery would preclude most of his previous jobs, stating 

she found no error in the original determination Parker’s 

current medical restrictions, training and work experience 

would render him unable to return to any job on a regular 

and sustained basis.  The ALJ then made the following 

findings relevant to this appeal: 

 The Defendant/employer next 
asserts the undersigned utilized an 
improper standard, change in 
occupational disability, in determining 
whether Plaintiff's claim should be 
reopened.  To restate and further 
clarified, the undersigned utilized the 
standard stage first in paragraph 4 on 
Page 12 of the Opinion and Award.  It 
was clear from the opinions of Drs. 
Kern, Snider and Rayes–Prince that 
Plaintiff had sustained a significant 
increase in his permanent impairment 
rating caused by the original work 
injury.  The above three physicians 
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agreed his overall impairment rating to 
his injured right knee were [sic] 
significantly greater.  The change in 
occupational disability was found by 
the undersigned to be satisfied since 
Plaintiff's occupational disability 
changed from that of permanent partial 
disability to one of permanent total 
disability within the meaning of Ira A. 
Watson Department Store vs.  Hamilton, 
34 SW2d 48 (Ky. 2000).  The undersigned 
remains of the opinion that Plaintiff 
is permanently and totally disabled 
within the meaning of Ira A. Watson 
Department Store vs. Hamilton, supra 
and McNutt Construction vs. Scott, 40 
SW3d 854 (Ky. 2001).  
 
 The Defendant/employer also 
requests a specific finding of fact 
that the responsibility for payment of 
MRSA outbreaks by the 
Defendant/employer are limited to the 
areas of the Plaintiff's right ankle 
and right knee.  I declined to make 
that specific finding.  The Plaintiff 
was awarded medical benefits pursuant 
to KRS 342.020 in the previous award of 
permanent partial disability.  Any 
future medical treatment believed to be 
unrelated to the Plaintiff's work 
injury, unnecessary or unreasonable, 
may be subject to the defendant's right 
to contest those medical expenses per 
KRS 342.125 et seq.   
 

 On appeal, Aluma Kraft argues the ALJ applied an 

incorrect legal analysis in determining Parker sustained a 

worsening of his condition.  Aluma Kraft argues, whether 

total disability or additional PPD is sought, a claimant 

must show an increase in impairment rating.  Aluma Kraft 

asserts the ALJ applied an incorrect standard and analysis 
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based upon whether Parker sustained a change in 

occupational disability.  Aluma Kraft notes the Court in 

Colwell v. Dresser Instrument Division, 217 S.W.3d 213 (Ky. 

2007) held a respondent can show a worsening of impairment 

under KRS 342 by showing an increased impairment or by 

objective medical findings demonstrating the claimant 

suffers a greater loss, loss of use or derangement of the 

body part, organ system or organ function due to a work-

related condition.  Aluma Kraft concedes the ALJ, on 

reconsideration, noted Drs. Kern, Snider and Rayes–Prince 

opined Parker sustained an increase in impairment.  

However, Aluma Kraft argues mere increase in impairment 

does not support a finding of a total disability. 

 Aluma Kraft argues the ALJ erred in finding the 

opinions of Drs. Robbe and Finney demonstrated Parker 

presented a prima facie case of a worsening of condition.  

Aluma Kraft notes KRS 342.125(1)(d) requires a prima facie 

showing of a change in impairment before a reopening is 

warranted.  Aluma Kraft contends the motion to reopen was 

not supported by evidence of a worsening of the condition 

since the date of the injury.  It notes Dr. Deweese advised 

Parker needed knee replacement surgery prior to the ankle 

surgery, as early as March, 2008.  Further, Dr. Rayes–

Prince testified Dr. Deweese recommended replacement 



 -15-

surgery on March 26, 2008.  Aluma Kraft argues the finding 

of a prima facie case of worsening by virtue of a knee 

replacement surgery is not evidence of substance showing a 

worsening or increase in disability or condition.  It 

asserts it is evident Parker's condition existed well 

before the previous opinion.  Therefore, Dr. Robbe’s and 

Dr. Finney’s opinions cannot be considered evidence of 

substance supporting a finding of a prima facie showing of 

a worsening of condition. 

 Aluma Kraft argues the determination Parker had a 

worsening of condition to the extent he is now totally 

disabled is not supported by substantial evidence.  It 

notes Parker testified he had an improvement in his pain 

level following the total knee replacement.  Dr. Snider 

noted the pain level had decreased from 7–8/10 constant 

pain to a 4–7/10 level that was no longer constant.  

Furthermore, Dr. Kern restricted Parker to thirty pounds 

maximum lifting and twenty pounds occasional lifting.  

Aluma Kraft contends the restrictions are virtually the 

same as those recommended by Dr. Nickerson in the original 

litigation and his opinion was relied upon in determining 

Parker was only permanently partially disabled.  Further, 

Dr. Snider opined Parker's range of motion had increased 

and he assessed the same restrictions as he had in the 
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original litigation.  Aluma Kraft contends the evidence 

shows Parker's condition was static or slightly improved 

from the time of the original decision.  It contends the 

surgery, which was recommended three years earlier, is not 

evidence of a worsening of condition. 

 Finally, Aluma Kraft argues the ALJ erred in failing 

to make additional findings regarding the limitations of 

its responsibility for payment of MRSA expenses.  Aluma 

Kraft argues the ALJ's findings would result in unnecessary 

litigation of future bills for MRSA not involving the right 

knee or ankle.  Therefore, it contends additional findings 

are needed to avoid unnecessary litigation regarding 

similar treatment and expenses unrelated to the right knee 

and ankle. 

 We find no error in the ALJ’s refusal to prospectively 

restrict coverage for treatment of MRSA.  The ALJ 

specifically found at page eleven of her decision the MRSA 

treatment related to the right ankle and right knee was 

attributable to the work injury.  In the future, Parker will 

have the burden of demonstrating any treatment for MRSA is 

related to or necessitated by his work injuries.  The ALJ 

correctly declined to speculate upon issues which have not 

arisen.  Essentially, Aluma Kraft has requested an advisory 

opinion regarding future MRSA care.  While ALJs are 
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obligated, pursuant to KRS 342.230, KRS 342.270, and KRS 

342.275, to decide actual disputes they are neither 

obligated, nor authorized to provide advisory opinions.  The 

ALJ correctly decided the pending medical dispute.   

 The burden of proof in a motion to reopen based on a 

change of disability falls on the party seeking to increase 

the award.  Griffith v. Blair, 430 S.W.2d 337 (Ky. 1968); 

Jude v. Cubbage, 251 S.W.2d 584 (Ky. 1952).  Since Parker 

had the burden of proof and was successful before the ALJ, 

the sole issue is whether substantial evidence supports the 

ALJ's conclusion.  Special Fund v. Francis, 708 S.W.2d 641, 

643 (Ky. 1986).  Substantial evidence has been defined as 

some evidence of substance and relevant consequence, having 

the fitness to induce conviction in the minds of reasonable 

people.  Smyzer v. B.F. Goodrich Chemical Co., 474 S.W.2d 

367 (Ky. 1971).  Although a party may note evidence 

supporting a conclusion contrary to the ALJ's decision, 

such evidence is not an adequate basis for reversal on 

appeal.  McCloud v. Beth-Elkhorn Corp., 514 S.W.2d 46, 47 

(Ky. 1974).  

 In Colwell, supra, the Supreme Court of Kentucky 

discussed the requirement that the worsening must be shown 

by "objective medical evidence" stating as follows:  
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 KRS 342.125(1)(d) requires a 
change of disability to be shown by 
“objective medical evidence of a 
worsening ... of impairment.”  The 
statute does not refer to the Guides, 
to permanent impairment rating, or to 
permanent disability rating.  We 
conclude, therefore, that although a 
greater permanent impairment rating is 
objective medical evidence of a 
worsening of impairment, it is not the 
only evidence by which the statute 
permits a worsening of impairment to be 
shown.  Chapter 342 does not define the 
term “objective medical evidence;” 
however, KRS 342.0011(33) does define 
“objective medical findings” as being 
“information gained through direct 
observation and testing of the patient 
applying objective or standardized 
methods.”  See Staples, Inc. v. 
Konvelski, 56 S.W.3d 412 (Ky.2001); 
Gibbs v. Premier Scale Company/Indiana 
Scale Company, 50 S.W.3d 754 (Ky.2001).  
Mindful that KRS 342.0011(1) requires a 
harmful change in the human organism to 
be evidenced by objective medical 
findings in order to be compensable, we 
are convinced that KRS 342.125(1)(d) 
and KRS 342.730(1) require no less at 
reopening.  If such findings 
demonstrate that an injured worker 
suffers a greater loss, loss of use, or 
derangement of a body part, organ 
system, or organ function due to a 
condition caused by the injury, they 
demonstrate a worsening of impairment.  
A worsening of impairment may or may 
not warrant increasing the worker's 
permanent impairment rating under the 
Guides. 
  

Colwell at 218.  The Supreme Court also noted an increased 

impairment rating is required when alleging an increase in 
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permanent partial disability, but is not a requirement when 

alleging PTD.  Id. 

 The AMA Guides defines impairment as being a “loss, 

loss of use, or derangement of any body part, organ system 

or organ function.”  (Emphasis added).  Stedman’s Medical 

Dictionary 517 (28th ed. 2006) defines “derangement” as 

follows: 

A disturbance of the regular order or 
arrangement. 
  

 From the evidence, it can be easily discerned a total 

knee replacement surgery is a “disturbance of the regular 

order or arrangement”.  This derangement did not occur 

until the surgery was actually performed, even if it had 

been recommended prior to the original decision.  Although 

Dr. DeWeese recommended replacement surgery prior to the 

initial decision in this case, his records were not filed 

into evidence.  Thus, the precise nature of the 

recommendation is unknown.  The record clearly supports a 

finding of an increase in impairment since the date of the 

original decision.  Further, Parker introduced proof of an 

increase in the impairment rating for his knee, which 

constitutes prima facie evidence of a basis for reopening - 

i.e. a change of disability as shown by objective medical 

evidence.  KRS 342.125(1)(d).   
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 Authority has long acknowledged an ALJ has wide ranging 

discretion in making a determination granting or denying an 

award of PTD.  Colwell v. Dresser Instrument Div., supra; 

Seventh Street Road Tobacco Warehouse v. Stillwell, 550 

S.W.2d 469 (Ky. 1976); Osborne v. Johnson, 432 S.W.2d 800 

(Ky. 1968).  It is also well-settled a claimant’s own 

testimony as to his capabilities and limitations may be 

relied upon by the fact-finder in making a determination as 

to his physical capacity to return to work following an 

injury.  Hush v. Abrams, 584 S.W.2d 48 (Ky. 1979); Ruby 

Construction Company v. Curling, 451 S.W.2d 610 (Ky. 1970).  

So long as permanent impairment results from a work-related 

traumatic event, a claimant’s testimony alone concerning his 

inability to provide services to another in return for 

remuneration on a regular and sustained basis in a 

competitive economy qualifies as substantial evidence 

sufficient to support a finding by an ALJ of PTD.  See KRS 

342.0011(11)(c) and (34); Transportation Cabinet v. Poe, 69 

S.W.3d 60 (Ky. 2001); Commonwealth of Kentucky, 

Transportation Cabinet v. Guffey, 42 S.W.3d 618 (Ky. 2001).   

 In the case sub judice, the ALJ weighed the fact Parker 

was 54 years old, had obtained a high school education, and 

has no specialized training.  Ira A. Watson Department Store 

v. Hamilton, supra.  The ALJ noted Parker had no skills 
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transferable to sedentary work.  Although some of Parker’s 

restrictions are similar to those assigned at the time of 

the original decision, he was only restricted to sedentary 

work with limitations on the time spent standing and walking 

after the knee replacement.  The ALJ found Parker’s 

testimony to be credible.  Parker testified he was unable to 

perform the job at Thorton’s which he was performing at the 

time of the original decision.  As she is permitted to do, 

the ALJ relied upon Parker’s assessment of his capabilities 

and limitations.  After considering those factors and the 

restrictions imposed by Dr. Kern, the ALJ determined Parker 

is permanently totally disabled.  Consequently, the outcome 

selected by the ALJ is supported by substantial evidence.  

Thus, we find no error.  McNutt Construction/First General 

Services v. Scott, 40 S.W.3d 854 (Ky. 2001).   

 Accordingly, the September 21, 2012 opinion, order and 

award and the October 25, 2012 order denying his petition 

for reconsideration rendered by Hon. Jeanie Owen Miller, 

Administrative Law Judge, are AFFIRMED. 

 STIVERS, CONCUR. 

 SMITH, MEMBER, NOT SITTING. 
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