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BEFORE: ALVEY, Chairman, STIVERS and RECHTER, Members.

RECHTER, Member. Advance Auto Parts (“Advance”) appeals
from the February 15, 2016 Opinion, Award and Order and the
March 25, 2016 Order rendered by Hon. R. Scott Borders,
Administrative Law Judge (*ALJ”) awarding Robert Workman
(“Workman’) permanent total disability ((“PTD”) benefits
following the second of two work-related injuries. On

appeal, Advance argues the ALJ erred 1in awarding PTD



benefits for an i1njury unsupported by substantial evidence
of permanent impairment. Alternatively, Advance argues the
ALJ erred in initiating the award of PTD benefits prior to
Workman’s last day of gainful employment. For the reasons
set forth herein, we affirm and remand.

Workman testified by deposition on October 14,
2015 and at the hearing held December 16, 2016. He has an
eighth grade education with no specialized or vocational
training. In 2009, he was hired by Advance to deliver car
parts weighing up to one hundred pounds. On March 7, 2013,
he slipped and fell back into the cab of his truck,
striking the Ilower part of his body and hip. He
experienced low back pain which radiated to his left leg.
The next day, he sought treatment at Baptist Worx. His
symptoms worsened and he eventually underwent surgery on
August 13, 2013.

Workman returned to work in November 2013 and
continued to perform his regular work until a second Injury
on April 30, 2014, when he was involved in a work-related
motor vehicle accident. Following the accident, his low
back pain 1increased and radiated now 1into both legs.
Workman continued to work on restricted duty performing

light stocking In the store. A spinal cord stimulator was



implanted 1In November 2014. Following this surgery, he
returned to work on restrictions and no Qlonger made
deliveries to customers. Workman indicated his inability
to perform his duties due to his back and leg pain caused
him to cease working on February 9, 2015.

Workman sustained several back iInjuries prior to
the 2013 and 2014 incidents. He settled the claim based
upon a 37% permanent partial disability in 1989. The
injury occurred when he was lifting a bag of feed while
employed at Southern States. Thereafter, he worked at a
horse farm from 1994 through 2004, performing maintenance
work i@ncluding mowing, weed-eating, and repairing fences.
During this period, he received some treatment for back
pain, including injections. He sustained a work-related
back injury in 2008 and underwent surgery in April, 2008.
He settled his claim regarding this injury for a lump sum
based upon a 17% impairment rating. However, between 2009
and the 2013 injury, Workman did not miss work for back
pain, had no problem performing his job duties, and was not
receiving treatment.

Workman submitted the records of Dr. Travis A.
Hunt of Central Kentucky Orthopaedics. On April 29, 2013,

Workman complained of increased left leg pain following a



fall at work. Dr. Hunt continued to treat Workman for back
and left leg pain, and eventually performed decompression
surgery on August 13, 2013. Following surgery, the leg
pain was i1mproved, but the low back pain persisted. Oon
June 13, 2013, Dr. Hunt indicated Workman would have had a
10% uimpairment rating pursuant to the American Medical

Association, Guides to the Evaluation of Permanent

Impairment, 5™ Edition (“AMA Guides™) following the surgery

in 2008, and currently has a 16% impairment rating.

With the exception of treatment notes on February
25, 2014 and April 29, 2014 that note Dbilateral
radiculopathy, Dr. Hunt’s records document that Workman was
consistently treated for left radiculopathy only. A note
on March 25, 2014 notes only a |left vradiculopathy.
Following the April 2014 accident, Dr. Hunt’s notes reflect
bilateral radiculopathy. After a successful trial i1n June,
2014, Dr. Hunt implanted a permanent spinal cord stimulator
on November 11, 2014. Workman continued to have back pain,
and his bilateral radiculopathy had returned by February 3,
2015.

Workman submitted medical records from Baptist
Worx regarding treatment for the 2013 injury. An MRI

report on April 13, 2013 noted a history of low back pain
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radiating to the left leg following low back trauma in
March, 2013.

Workman filed records from St. Joseph Hospital
where he was seen on May 1, 2014, the day following a motor
vehicle accident. He complained of back pain and numbness
and tingling down the left leg. Workman was diagnosed with
a lumbosacral strain. Workman was treated and released.

Workman submitted the report of Dr. Frank Burke,
who performed an independent medical evaluation (“IME”) on
April 10, 2014. Workman gave a history of the March 7,
2013 i1njury, and the prior injury 1in 2008. Dr. Burke
diagnosed an aggravation of pre-existing degenerative disc
disease with severe spondylitis, and associated Ileft
radiculopathy involving the L5 disc on the left, aggravated
into disabling reality by the accident on March 7, 2013.
Dr. Burke assigned a 15% impairment rating pursuant to the
AMA Guides. He indicated Workman would have had a 10%
impairment rating prior to the 2013 injury.

Dr. Burke performed a second IME on March 27,
2015. He opined Workman sustained an aggravation of
chronic ongoing low back pain with radicular symptomatology
in the lower extremities as a result of a motor vehicle

accident on April 30, 2014. This subsequent iInjury



required placement of a spinal cord stimulator.

Dr.

Burke

observed Workman “has significantly worsened his condition

following

explained

this accident unfortunately.” Dr.

his rating methodology as follows:

This patient was originally rated
utilizing the DRE lumbar category
table; however, the Guides section
15.8, Range of Motion Method, directs
that the Range of Motion Method be used
iT the patient has a recurrent or new
radiculopathy in the lower extremity 1iIn
the same spinal region, which is this
patient’s situation. His work-related
accident of 03/07/2013 caused a back
injury with recurrent radicular pain,
for which he subsequently required
surgery.

Historically, he had an 1iInjury
that required surgery in 2008, but with
resolution of the symptomatology and
returned to regular duty TfTollowing
this. This would have been rated at
10% whole person impairment for this
injury, i1f 1t had been rated at that
time. This would then mean 24% whole
person impairment 1is attributable to
his injury of 3/17/2013.

Neurologic Tfindings today differ
from his initial evaluation a year ago
and note clonus in both lower
extremities. This 1s a distinctly
abnormal finding and requires
evaluation by neurology and possibly
neurosurgery. This patient has a major
pain process ongoing and 1is grossly

uncomfortable today. Further
evaluation of this 1is required iIn my
opinion. He will continue to have

ongoing adjustments to the spinal cord
stimulator as a necessity.
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Workman submitted medical records from Orthopedic
and Sports Physical Therapy  documenting consistent
treatment for lower back, left leg, and hip pain from May
2013 through May 2014.

After noting the parties stipulated Workman
suffered work-related injuries on March 7, 2013 and April
30, 2014, the ALJ found, based upon Dr. Burke’s opinion,
that Workman had a 24% impairment rating as a result of the
two work injuries. The ALJ concluded Workman continues to
suffer from constant pain that radiates into both legs, and
he does not retain the physical capacity to perform any
type of work. The ALJ specifically determined Workman
became permanently totally disabled solely as a result of
the 2014 injury, and that his prior conditions were dormant
and non-disabling prior to the two work-related injuries.
Thus, the ALJ determined Workman was not suffering from a
prior active occupational disability.

Advance filed a petition for reconsideration.
Among other assertions unrelated to this appeal, i1t argued
the ALJ erred in relying upon Dr. Burke’s opinion as
evidence of permanent iImpairment related to the April 30,
2014 work 1injury. It pointed to Dr. Burke’s second IME

report, which states Workman’s “24% whole person impairment
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is attributable to his injury of 3/17/2013.” In response,
Workman argued this statement iIn Dr. Burke’s report 1is
simply a typographical error. Earlier in the same report,
Dr. Burke explained the April 30, 2014 injury caused a
significant worsening of the condition necessitating the
implantation of a spinal cord stimulator. Workman argued
it was apparent Dr. Burke assigned the 24% impairment
rating for both injuries. In his order on reconsideration,
the ALJ overruled the petition “based on Plaintiff’s
response.”

On appeal, Advance continues to argue the record
contains no evidence of 1i1mpairment attributable to the
April 30, 2014 work injury. In addition to again highlight
the statement in Dr. Burke’s second IME report, Advance
notes Dr. Hunt assigned a 10% impairment rating Tfor the
surgery related to a February 8, 2008 injury and 16%
impairment rating after the March 7, 2013 injury. Dr.
Burke 1initially evaluated Workman on April 10, 2014 and
assigned a 15% impairment rating related to the March 7,
2013 injury. He re-evaluated Workman on March 27, 2015 and
revised his impairment rating to 34% with 10% attributable
to the 2008 surgery and 24% attributable to the injury of

March 17, 2013. On reconsideration, the ALJ overruled



Advance’s petition based upon Workman~’s response,
apparently accepting Workman’s assertion that Dr. Burke’s
statement was simply a typographical error. However,
Advance asserts the ALJ failed to explain the basis for
that conclusion. Advance contends there i1s no evidence to
support that conclusion, nor 1iIs there a reasonable

inference that assessment of all of the impairment to the

nitial Injury was a typographical error.

In the alternative, Advance argues that, if
Workman is permanently totally disabled, the ALJ erred in
commencing the award of PTD benefits prior to the last date
Workman engaged in gainful employment. Workman testified
that he returned to work following implantation of a spinal
cord stimulator and worked until February 9, 2015. Thus,
no PTD benefits are proper prior to February 10, 2015.

Permanent total disability 1is defined 1iIn KRS
342.0011(11)(c) as the condition of an employee who, due to
an injury, has a permanent disability rating and has a
complete and permanent inability to perform any type of

work as a result of an injury. Hill v. Sextet Mining

Corporation, 65 S.W.3d 503 (KY. 2001). “Work” 1is defined

in KRS 342.0011(34) as providing services to another 1in

return for remuneration on a regular and sustained basis in
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a competitive economy. The statutory definition does not
require that a worker be rendered homebound by his iInjury,
but does mandate consideration of whether he will be able
to work reliably and whether his physical restrictions will

interfere with his vocational capabilities. Ira A. Watson

Department Store v. Hamilton, 34 S.W.3d 48 (KY. 2000).

The ALJ could reasonably conclude both injuries
contributed to the additional 24% iImpairment rating
assessed by Dr. Burke. In his first evaluation, Dr. Burke
felt 1t appropriate to rate Workman’s condition using the
DRE Method and assigned a 15% impairment rating related to
the 2013 iInjury. That assessment was based upon the low
back condition with radiation into the left Ilower
extremity. In his second evaluation, Dr. Burke found a
significant worsening of the condition as evidenced by new
neurological findings, and he noted Workman now had
radiation 1into both Jlower extremities. In the second
evaluation, Dr. Burke used the Range of Motion Method
(*‘ROM’) because Workman had new or recurrent radiculopathy.
It i1s reasonable to conclude the new or recurrent
radiculopathy Dr. Burke cites as the basis for use of the
ROM Method 1is the left Ilower extremity radiculopathy

following the 2014 accident. In fact, the 2014 accident is
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the only explanation offered by Dr. Burke as the cause of
the worsened condition. Again, we note Dr. Burke’s initial
evaluation found only left lower extremity radiculopathy.
The ALJ enjoys the discretion to determine all
reasonable inferences to be drawn from the evidence. Miller

v. East Kentucky Beverage/ Pepsico, Inc., 951 S.w.2d 329

(Ky. 1997). When Dr. Burke’s report 1is read 1In its
entirety, and in conjunction with his prior IME report, we
believe the ALJ could reasonably conclude Dr. Burke
erroneously cited the 2013 injury date, as opposed to the
2014 injury date, as the cause of Workman’s additional
impairment rating.

Using the ROM Method, based upon measurements
that included the effects of the 2014 injury, Dr. Burke
determined Workman now has a 34% iImpairment rating, an
additional 24% impairment rating compared to the condition
prior to the 2013 injury. The evidence from Dr. Burke
supports a finding of a 10% pre-existing impairment rating,
an additional 5% rating after the 2013 1injury, and a
combined total additional impairment rating of 24%
following the 2013 and 2014 injuries. Thus, 1t appears
Workman has an increase iIn his i1mpairment rating of 19%

following the 2014 accident.
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We cannot say the ALJ erred 1In commencing the
award of PTD benefits on the date of Workman’s 2014
accident. Workman was initially taken off work and the
parties stipulated he was paid temporary total disability
benefits from May 5, 2014 through February 9, 2015. For
the most part, Advance’s argument concerning the
commencement of the PTD award is moot because it did not
preserve overpayment of temporary total disability benefits
as a contested issue. When, as here, a claimant i1s found
totally disabled from the date of the injury, what would
have been temporary total disability merges with permanent
total disability. Thus, Advance is unable to recover the
voluntary temporary total disability payments, but It was
granted credit for those payments against the award of PTD
benefits for the period from May 5, 2014 through February
9, 2015.

We note that Workman, upon his return to work,
was under significant restrictions. He was unable to
perform his customary work as a delivery driver after the
2014 accident. |Instead, he handed out flyers iIn the store
and stocked very light items. He could not climb ladders
or lift any objects over a few pounds. Workman testified

he had difficulty performing even these very limited post-
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injury job duties. His work during this time does not
mandate a finding that he was capable of performing work on
a regular and sustained basis In a competitive economy.

In Gunderson v. City of Ashland, 701 S.w.2d 135

(Ky. 1985), the Kentucky Supreme Court determined an
individual can be found totally occupationally disabled and
continue to work Tfull-time. Gunderson, a police officer
shot 1n the line of duty, was rendered quadriplegic and was
eventually reemployed on a full-time basis as a dispatcher
with numerous  special accommodations. The Court
acknowledged the claimant had continued to work only
because the employer made considerable modifications so he
could perform the job. Discussing the criteria for total
disability, the Court explained:

. . .the essence of the test is the

probable dependability with which the

claimant can sell his services 1In a

competitive labor market, undistorted

by such factors as business boom,

sympathy of a particular employer or

friends, temporary good Hluck, or the

superhuman efforts of the claimant to

rise above his crippling handicaps.

Larson’s, Workers” Compensation, Vol.

11, 8 57.51.
Id. at 136. Therefore, we affirm the commencement of the

award of PTD benefits from the date of Injury.
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We do find 1t necessary to remand this claim.
The ALJ’s award failed to address Workman’s entitlement to
benefits for the period from March 7, 2013 until April 30,
2014. This Board i1s permitted to sua sponte reach 1issues
even i1f not raised on appeal. KRS 342.285(2)(c); KRS

342.285(3); George Humfleet Mobile Homes v. Christman, 125

S.W.3d 288 (Ky. 2004). Here, the parties stipulated
Workman sustained an injury on March 7, 2013. The ALJ
found that injury contributed to an iIncrease in Workman’s
impairment rating. However, the ALJ’s award did not
account Tfor any award of permanent partial disability
and/or additional temporary total disability resulting from
the 2013 injury until the time the 2014 injury resulted in
a permanent total disability. Any award of permanent
partial disability benefits must begin on the date of the
injury, March 7, 2013, to be interrupted by any period that

TTD benefits were paid. See Sweasy v. Wal-Mart Stores,

Inc., 295 S.W.3d 835 (Ky. 2009).

Accordingly, the February 15, 2016 Opinion, Award
and Order and the March 25, 2016 Order rendered by Hon. R.
Scott Borders, Administrative Law Judge, are hereby
AFFIRMED and REMANDED for entry of an amended award in

conformity with the views expressed herein.
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ALVEY, CHAIRMAN, CONCURS.

STIVERS, MEMBER, DISSENTS AND FILES A SEPARATE
OPINION.

STIVERS, MEMBER. As the ALJ’s opinion, order, and award is
not in conformity with Kentucky law and the majority
opinion does not remedy the problems with his decision, |
respectfully dissent. The parties stipulated Workman
sustained a work-related injury on March 7, 2013. This
necessitated surgery performed by Dr. Travis Hunt on August
13, 2013. The parties also stipulated Workman sustained a
second injury on April 30, 2014, as a result of a motor
vehicle accident. Thus, we have successive compensable
injuries, albeit with the same employer.

Because this claim involves successive
compensable injuries, the concept of "excess disability”
applies. Prior to 1996 when the Special Fund shared
liability with the employer, the doctrine of “excess
liability” placed liability on the Special Fund so that the
employer would not be responsible for more liability than
the iInjury sustained while in its employ. KRS 342.120(6)
provided that where the combined effect of the worker’s
previous disability and a new injury resulted in a greater
overall degree of disability than the latest injury alone

would have caused, the employer was liable only for that
15



percentage of disability attributable to the last
injury. Pursuant to KRS 342.120(7), the greater disability
which resulted from the combined effect of the latest
injury superimposed upon the previous disability was
apportioned to the Special Fund. Since the 1996 amendments,
what was once Special Fund liability has been shifted to

the employer. See McNutt Construction/First General

Services v. Scott, 40 S.W.3d 854, 859 (Ky. 2001). With the

demise of the Special Fund, the doctrine of *“excess
disability” survived the 1996 amendments only with regard
to awards was for total and not partial benefits. See Moore

v. Pontiki Coal Corp., 2001-SC-0089-WC (rendered October

25, 2001 and ordered not to be published).
The Board -considered the 1iIssue of excess
disability In a case of successive injuries resulting is

total disability iIn Sears Roebuck & Co. v. Dennis, 131

S.W.3d 351 (Ky. App. 2004). In Dennis, the claimant
sustained an injury to his low back in 1995 while working
for Radio Shack. He sustained an i1njury to his knee in
2000 in the employ of Sears. The Court in Dennis affirmed
the Board’s decision and cited extensively from our

opinion. It noted the Board analyzed Campbell vs. Sextet

Mining, 912 S.W.2d 25 (Ky. 1996) and i1ts companion cases of
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Fleming

vs. Windchy, 953 S.W.2d 604 (Ky. 1997)

and

Whittaker vs. Fleming, 25 S.W.3d 460 (Ky. 2000) and Spurlin

vs. Brooks, 952 S.W.2d 687 (Ky. 1997).

verbatim as follows:

(O laimants who are rendered
totally disabled by a series of work
injuries with different overlapping
awards are to vreceive Dbenefits that
correspond to the whole of their
disability on the date that disability
begins. Generally, 1f a worker has a
disability for which he 1is receiving
benefits, or iIs so entitled at the time
his permanent total disability
manifests, then the employer liable for
the subsequent total disability award
receives a dollar-for-dollar offset for
permanent partial disability benefits
paid from and after the date total
disability benefits are scheduled to
begin. However, where a subsequent
injury occurs and the worker 1is
determined to be totally and
permanently disabled, the amount and
duration of an award for a prior
condition may not be extended beyond
that allowed under the Act for
permanent partial disability 1if the
first iInjury 1is combined with the
subsequent injury to find total
disability. Liability for the injured
worker”’s total disability award Tfalls
to the employer or carrier when the
subsequent injur(y) occurred with a
dollar-for-dollar credit permitted for
any prior overlapping permanent partial
disability awards, and the extent and
duration of that total award is
determined as of the date of the last

work-related injury.... After the
expiration of any overlapping period of
permanent partial disability, the

17
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original overlapping dollar amount
becomes excess disability and becomes
the liability of the workers”
compensation 1insurance carrier legally
responsible for the final injury for so
long as the claimant is disabled.

Id at 354.

In Tempur-Pedic, Inc. v. Hall, (Claim Nos. 00-

01447 & 98-62170, rendered May 21, 2002), we considered
facts where there were two injuries, both of which occurred
post-1996 with the same employer but different insurance
carriers at risk resulting 1in the claimant’s total
occupational disability. Therein we held:

Our understanding of the Court"s
guidance on these matters is that,
generally, i1if a worker has a prior,
active disability for which he is
receiving benefits, or iIs so entitled
at the time his permanent total
disability manifests, then the
defendant [liable for the subsequent
total disability award receives a
dollar-for-dollar offset for permanent
partial disability benefits paid from
and after the date total disability
benefits are scheduled to
begin. However, where a subsequent
injury has occurred after which a
worker is determined to be totally and
permanently disabled, the amount and
duration of an award for a prior active
condition may not be extended beyond
that allowed under the Act for
permanent partial disability. Hence,
liability for the injured worker’s
total disability award falls to the
last employer or carrier with a dollar-
for-dollar credit permitted for any
prior overlapping permanent partial
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disability awards, and the extent and
duration of that total award is
determined as of the date of the last
work related iInjury. The fact that a
prior active disability contributes to
the 1i1njured worker’s total disability
does not alter this analysis.

Here, the ALJ clearly erred when he failed to
first enter an award for the March 7, 2013, injury. The
ALJ found the permanent total occupational disability
occurred as a vresult of the April 30, 2014, injury.
Because there were successive injuries occurring over a
year a part, an award for each iInjury was required. The
majority correctly notes the claim must be remanded to the
ALJ for an award for the first injury. The problem with
the majority’s decision is that i1t does not vacate the
award of benefits for the 2014 injury, as i1t must be
formulated based on the award for the first injury.

As previously noted, the ALJ should have first
determined the extent of Workman’s occupational disability
due to the March 7, 2013, injury. Two physicians provided
impairment ratings for that injury. 1In his report of April
10, 2014, Dr. Frank Burke assessed a 15% total whole person
impairment rating as a result of the March 7, 2013, injury.
Dr. Burke opined Workman had a 10% impairment rating at the

time of the 2008 injury as he fell into DRE Category 111
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and Table 15-3, Page 384, of the 5 Edition of the American

Medical Association, Guides to the Evaluation of Permanent

Impairment (“‘AMA Guides™).

As noted by the majority, on August 13, 2013, Dr.
Hunt indicated Workman had a 10% impairment rating pursuant
to the AMA Guides following the 2008 surgery and currently
had a 16% impairment rating. Given these facts, the ALJ
was required to determine which impairment rating was more
appropriate for the March 7, 2013, injury. Since one of
the contested issues was exclusion for a pre-existing
disability, the ALJ was also required to determine whether
the lumbar condition meriting a 10% impairment rating for
the 2008 surgery was symptomatic immediately prior to the
occurrence of the work injury. If 1t was symptomatic, the
10% impairment rating would be subtracted from either 15%
or 16%. The appropriate analysis 1s set forth in DBM

Technologies v. Finley, 217 S.W.3d 261 (Ky. 2007) which

requires the ALJ to determine whether the 2008 underlying
pre-existing condition at the time of the 2013 injury was
symptomatic and impairment ratable.

Once the ALJ determines the impairment rating
attributable to the 2013 1i1njury and whether there 1i1s a

carve out for a pre-existing active condition, the ALJ must
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enter an award for that iInjury. Where the majority’s
opinion falls short is that it does not recognize the award
entered by the ALJ must be vacated because the ALJ must
take into consideration the award for the 2013 injury in
formulating the award for the April 30, 2014, injury.

Additionally, the ALJ must resolve the statement
in Dr. Burke’s March 27, 2015, report in which he stated as
follows:

Historically, he had an 1injury that

required surgery iIn 2008, but with

resolution of the symptomatology and

returned to regular duty TfTollowing

this. This would have been rated at 10%

whole person impairment for  this

injury, i1f 1t had been rated at that

time. This would then mean 24% whole

person impairment is attributable to

his injury of 3/17/2013.
This was raised by Advance Auto Parts in its petition for
reconsideration, and the ALJ did not make a finding as to
whether Dr. Burke’s statement that the 24% i1mpairment
rating iIs attributable to the injury of March 17, 2013, is
a typographical error. In his decision, the ALJ stated
both i1njuries resulted In a 24% impairment rating. The
majority determined Workman has a 5% impairment rating
after the 2013 injury and a 19% impairment rating for the
2014 injury. That i1s not this Board’s function. IT the

ALJ chooses to rely on the 24% impairment rating assessed
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by Dr. Burke in his March 27, 2015, report, the ALJ must
determine what portion of the 24% is attributable to each
injury. It is not enough for the ALJ to overrule the
petition for reconsideration ‘“based upon [Workman’s]
response.” In his response, Workman contends Dr. Burke’s
report referencing the “injury of 3/17/2013” was a
typographical error. IT that is the case, the ALJ should
have so found and made a determination as to what portion
of the 24% impairment rating is attributable to the 2014
injury rather than overruling the petition for
reconsideration based on Workman’s response.

There does not appear to be a dispute that the
ALJ should enter an award of permanent partial disability
benefits as a result of the March 7, 2013, injury. That
award i1s for 425 weeks and commences on March 7, 2013, to
be suspended during any period during which Workman 1is
entitled to temporary total disability benefits.

Advance Auto Parts’ sole argument 1is that the
record contains no evidence of an i1mpairment rating
attributable to the April 30, 2014, work injury.?
Therefore, the ALJ must determine the 1i1mpairment rating

attributable to the 2014 iInjury. Once the ALJ determines

1 KRS 342.0011(11)(c) requires a permanent disability rating before
there can be a finding of permanent total occupational disability.
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the impairment rating attributable to the April 30, 2014,
injury, an award of permanent total disability benefits
taking iInto consideration the award for the 2013 iInjury is
appropriate.

When a claimant is rendered totally disabled as a
result of two injuries, he 1is entitled to be Tfully
compensated for those injuries on the date that disability
begins. Therefore, the amount and duration of the award
for a prior condition may not be extended beyond that
allowed under the Act for permanent partial disability if
the first 1Injury combined with the subsequent iInjury
results 1In a total disability. Liability for the total
disability award Tfalls upon Advance Auto Parts with a
dollar-for-dollar credit permitted for any prior
overlapping permanent partial disability awards, iIn this
case, the award for the March 7, 2013, injury. The extent
and duration of that total disability award is determined
as of the date the last work-related injury became totally
occupationally disabling. The total disability award shall
be based on the applicable rate at the time of the April
30, 2014 injury. After the expiration of the overlapping
period of permanent partial disability resulting from the

March 7, 2013, 1injury, the original overlapping dollar
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amount becomes excess disability and Advance Auto Parts is
responsible for the final injury for so long as Workman is
totally disabled.

The case sub judice does not involve the text
book situation of successive Injuries between different
employers or different insurance carriers. However, the

principle is still the same.
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